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Arbitration Newsletter Switzerland 
 
"Cöster" did not Jump over the Hurdle 
 
 
On January 22, 2010 the Federal Supreme Court 
made a further decision in an action for annulment of 
a CAS award available on its website. 1 

1 Facts of the Case 

The case was between Christian Ahlmann, a German 
horse rider and member of the German show-jumping 
team, who had already participated in the Athens 
Summer Olympic Games in 2004 and also in the 
Beijing Summer Olympic Games in 2008 (whereby all 
equestrian events took place in Hong Kong). He is a 
member of the Deutsche Reiterliche Vereinigung e.V. 
("DRV"), which is a member of the Fédération 
Equestre International (Lausanne) ("FEI"). 
 
On August 17, 2008, the horse "Cöster", belonging to 
Christian Ahlmann, was selected for sampling at the 
Olympic Summer Games. In the Medication Control 
Form issued by the "FEI" no statement was provided 
by Christian Ahlmann indicating that a Capsaicin-
based substance had been used on Cöster. However, 
both the blood and urine samples tested positive for 
Capsaicin which was then also confirmed in the B-
samples. Subsequently, Christian Ahlmann argued 
that Cöster was suffering from chronic back pain as of 
June 2008 and had then, on a daily basis, been 
treated with a salve undisputedly containing 
Capsaicin. 
 
The FEI tribunal ruled that Christian Ahlmann should 
be suspended for a period of four months and be 
fined with CHF 2'000. In doing so, the FEI tribunal 
had to decide whether Capsaicin was either used as 
a doping-substance (as a hyper-sensitizing agent 
applied to the front of Cöster's legs in order to 
produce a burning sensation to unduly sensitize the 
limbs to the touching of poles and as a result make 
the horse more responsive to pain in its jumping 
efforts) or merely as a prohibited substance according 
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to the FEI "Medication Class A" due to its possible 
improvement in the performance of the horse 
resulting from the pain relief. The FEI tribunal found 
that there had been no evidence of a hyper-
sensitization of Cöster's legs and, therefore, issued a 
relatively mild sanction. 
 
Against the FEI decision the DRV filed an appeal at 
the CAS which then rendered its decision on April 30, 
20092. In its carefully drafted award the CAS tribunal 
considered a number of aggravating elements and 
increased Christian Ahlmann's suspension. Due to 
ultra petita the CAS tribunal was bound to the 
sanction requested by the DRV and declared 
Christian Ahlmann ineligible for competition for a 
period of eight months. 
 
Christian Ahlmann then filed an action for annulment 
at the Federal Supreme Court against this decision. 
 

2 The Considerations of the Federal Supreme 
Court 

He primarily argued that the CAS award would be 
incompatible with public policy in the sense of Art. 
190 (2) (e) PILA. According to Christian Ahlmann the 
DRV had no authority to appeal to the CAS as it 
should not be the task or the authority of a national 
federation to "bypass" the decision of their 
international federation. According to Christian 
Ahlmann the DRV filed its appeal only as revenge 
against him. Therefore, the appeal of the DRV should 
qualify as futile ("unnütze Rechtsausübung") in the 
sense of Art. 2 of the Swiss Civil Code. It comes as 
no surprise that the Federal Supreme Court qualified 
this argument as anchorless ("haltlos"). 
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Christian Ahlmann had, together with the action for 
annulment, also filed a request for revision. For that 
purpose he filed an article published in the 
newspapers which should establish that the use of 
the salve occurred with the knowledge of the German 
team's veterinarian. However, he failed to establish 
satisfactorily to the Federal Supreme Court in how far 
this should have led the CAS tribunal to a different 
assessment of the case. 
 
Furthermore, Christian Ahlmann argued that the CAS 
tribunal violated, once again, public policy by not 
applying in a case of uncertainty the milder sanction. 
The Federal Supreme Court held that there is no such 
principle which would automatically grant any 
sportsman a milder sanction. 
 
Further arguments by Christian Ahlmann were 
declared as pure criticism ("appellatorische Kritik") 
and consequently were not heard at all. As a result 
Christian Ahlmann's action for annulment was 
dismissed. 
 

3 Conclusions 

There is not much to be learned from this decision, 
except for the rather interesting facts as described in 
the CAS award. The decision of the Federal Supreme 
Court adds yet another example to the long list of 
unsuccessful cases arguing incompatibility with public 
policy based on Art. 190 (2) (e) PILA. 
 
In short: "Cöster" did not jump at all! 
 
January 27, 2010 
 
Hansjörg Stutzer 
 
Attachments: 
- Federal Supreme Court decision 4A_284/2009 of 

November 24, 2009. 
- CAS Award 2008/A/1700 of April 30, 2009. 
 
 
For further information please contact: 
Hansjörg Stutzer (h.stutzer@thouvenin.com) 
 
































































