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Arbitration Newsletter Switzerland 
 
Federal Supreme Court annuls CAS Award for lack 
of jurisdiction 
 
 
On December 24, 2009, the Federal Supreme Court 
made available on its website its decision of Novem-
ber 6, 2009, between Florian Busch, a German ice 
hockey player, and the World Anti-Doping Agency 
("WADA")1, annulling a CAS Award of June 23, 
2009.2 
 

1 Facts of the Case 

On March 26, 2008, 12.30 an agent of the German 
National Anti-Doping Agency ("NADA") visited Florian 
Busch at his domicile for an out-of-competition sam-
ple collection ("Trainingsprobe"). Florian Busch re-
fused to participate and, therefore, the agent left 
Florian Busch's apartment at 12.50. Four minutes 
later Florian Busch contacted NADA by phone, which 
he did, again, at 14.16 where he explicitly declared 
his willingness to submit now to such sample collec-
tion. NADA, however, informed him first that such 
sample collection would no longer be possible but, 
nevertheless, at 17.00 of the same date a sample 
collection did still take place which was then subse-
quently analysed and did not reveal any doping re-
lated substances. 
 
The German Ice Hockey Federation then issued a 
warning against Florian Busch, together with a fine of 
EUR 5'000 to a non-profit organization and the duty to 
provide 56 hours of community work as youth coach. 
Then, two different proceedings were started.3 In 

                                                           
1 4A_358/2009. 
2  CAS 2008/A/1564. 
3 The facts as to those two proceedings are somehow 

sketchy in the factual summary of the Federal Supreme 
Court and, therefore, not further summarized here as they 
seem to be irrelevant to the outcome of the Federal Su-
preme Court decision. A more detailed, comprehensice 
summary is to be found in the CAS Award, N 31 to 61. 

essence, WADA appealed to the CAS requesting for 
a two years ban for Florian Busch as he deliberately 
avoided the sample collection. CAS accepted jurisdic-
tion over this case, based on a so called "Player Entry 
Form" signed by Florian Busch and sanctioned 
Florian Busch with a two-years period of ineligibility 
as player. Florian Busch then requested at the Fed-
eral Supreme Court annulment of this CAS Award. 
 

2 Arguments of the Federal Supreme Court 

The Federal Supreme Court first analysed the word-
ing contained in the Player Entry Form of the Interna-
tional Ice Hockey Federation ("IIHF"), which was 
every year signed by Florian Busch as player of the 
German National Hockey Team participating in the 
Ice Hockey World Championships in the years of 
2003 - 2008 and in the Olympic Games of Turin in the 
year of 2006. In view of the Federal Supreme Court 
the following wording does in general qualify as an 
arbitration agreement under Article 178 PILA: 
 
"I, the undersigned, declare, on my honour that 
a) I am under the jurisdiction of the National Associa-
tion I represent. 
… 
1) I agree to abide by and observe the IIHF Statutes, 
By-laws and Regulations (including those related to 
Medical Doping Control) and the decision by the IIHF 
and the Championship Directorate in all matters in-
cluding disciplinary measures, not to involve any third 
party whatsoever outside of the IIHF in the resolution 
of any dispute whatsoever arising in connection with 
the IIHF Championship and/or the Statutes, By-laws 
and Regulations and decisions made by the IIHF 
relating thereto excepting where having exhausted 
the appeal procedures within the IIHF in which case I 
undertake to submit any such dispute to the jurisdic-
tion of the Court of Arbitration for Sport (CAS) in 
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Lausanne, Switzerland, for definitive and final resolu-
tion." 
 
But, in a second step the Federal Supreme Court 
then turned to the wording "in connection with the 
IIHF Championship and/or the Statutes, By-laws and 
Regulations and decisions made by the IIHF relating 
thereto" and concluded that Florian Busch, in signing 
regularly the Player Entry Form for the World Cham-
pionships, did not have to expect that he accepted 
jurisdiction of the CAS for any other matters beyond 
the World Championships and relating to his sporting 
activities as ice hockey player. Therefore, the Federal 
Supreme Court concluded - in applying the good faith 
principle - that Florian Busch, while signing the Player 
Entry Form, could not reasonably anticipate that 
sanctions against his preliminary refusal to participate 
in the sample collection would be covered by this 
arbitration agreement as well. 
 
In a last step the Federal Supreme Court analysed 
also whether jurisdiction of the CAS could be estab-
lished by construing the wording contained in the 
Player Entry Form as a general reference to the IIHF 
statutes and the arbitration clause contained therein 
but then denied such general reference. In doing so, it 
distinguished the present case in particular from the 
case of Ricardo Lucas Dodo vs. FIFA and WADA.4 
 

3 Conclusions 

In a first analyse the decision of the Federal Supreme 
Court seems to be surprising since the Federal Su-
preme Court has in previous cases been rather gen-
erous in confirming awards on jurisdiction by the 
CAS. In particular, it is difficult to understand in how 
far the Dodo-Case referred to by the Federal Su-
preme Court should be resolved differently than the 
case of Florian Busch. 
 
January 5, 2010 
 
Hansjörg Stutzer 
 
Attachments:  
- Federal Supreme Court decision 4A_358/2009 of 

November 6, 2009. 
- CAS Award 2008/A/1564 of June 23, 2009. 

                                                           
4  4A_460/2008 of January 9, 2009, confirming the CAS 

Awards 2007/A/1370 and 1376. 

For further information please contact: 
Hansjörg Stutzer (h.stutzer@thouvenin.com) 
 


































































