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Federal Supreme Court annuls CAS Award for lack

of jurisdiction

On December 24, 2009, the Federal Supreme Court
made available on its website its decision of Novem-
ber 6, 2009, between Florian Busch, a German ice
hockey player, and the World Anti-Doping Agency
("WADA"!, annulling a CAS Award of June 23,
2009.

1 Facts of the Case

On March 26, 2008, 12.30 an agent of the German
National Anti-Doping Agency ("NADA") visited Florian
Busch at his domicile for an out-of-competition sam-
ple collection (“Trainingsprobe"). Florian Busch re-
fused to participate and, therefore, the agent left
Florian Busch's apartment at 12.50. Four minutes
later Florian Busch contacted NADA by phone, which
he did, again, at 14.16 where he explicitly declared
his willingness to submit now to such sample collec-
tion. NADA, however, informed him first that such
sample collection would no longer be possible but,
nevertheless, at 17.00 of the same date a sample
collection did still take place which was then subse-
qguently analysed and did not reveal any doping re-
lated substances.

The German Ice Hockey Federation then issued a
warning against Florian Busch, together with a fine of
EUR 5'000 to a non-profit organization and the duty to
provide 56 hours of community work as youth coach.
Then, two different proceedings were started.® In

1 4A 358/2009.

> CAS 2008/A/1564.

® The facts as to those two proceedings are somehow
sketchy in the factual summary of the Federal Supreme
Court and, therefore, not further summarized here as they
seem to be irrelevant to the outcome of the Federal Su-
preme Court decision. A more detailed, comprehensice
summary is to be found in the CAS Award, N 31 to 61.

essence, WADA appealed to the CAS requesting for
a two years ban for Florian Busch as he deliberately
avoided the sample collection. CAS accepted jurisdic-
tion over this case, based on a so called "Player Entry
Form" signed by Florian Busch and sanctioned
Florian Busch with a two-years period of ineligibility
as player. Florian Busch then requested at the Fed-
eral Supreme Court annulment of this CAS Award.

2 Arguments of the Federal Supreme Court

The Federal Supreme Court first analysed the word-
ing contained in the Player Entry Form of the Interna-
tional Ice Hockey Federation ("lIHF"), which was
every year signed by Florian Busch as player of the
German National Hockey Team participating in the
Ice Hockey World Championships in the years of
2003 - 2008 and in the Olympic Games of Turin in the
year of 2006. In view of the Federal Supreme Court
the following wording does in general qualify as an
arbitration agreement under Article 178 PILA:

"I, the undersigned, declare, on my honour that
a) | am under the jurisdiction of the National Associa-
tion | represent.

1) | agree to abide by and observe the IIHF Statutes,
By-laws and Regulations (including those related to
Medical Doping Control) and the decision by the IIHF
and the Championship Directorate in all matters in-
cluding disciplinary measures, not to involve any third
party whatsoever outside of the IIHF in the resolution
of any dispute whatsoever arising in connection with
the IIHF Championship and/or the Statutes, By-laws
and Regulations and decisions made by the IIHF
relating thereto excepting where having exhausted
the appeal procedures within the IIHF in which case |
undertake to submit any such dispute to the jurisdic-
tion of the Court of Arbitration for Sport (CAS) in
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Lausanne, Switzerland, for definitive and final resolu-
tion."

But, in a second step the Federal Supreme Court
then turned to the wording "in connection with the
IIHF Championship and/or the Statutes, By-laws and
Regulations and decisions made by the IIHF relating
thereto" and concluded that Florian Busch, in signing
regularly the Player Entry Form for the World Cham-
pionships, did not have to expect that he accepted
jurisdiction of the CAS for any other matters beyond
the World Championships and relating to his sporting
activities as ice hockey player. Therefore, the Federal
Supreme Court concluded - in applying the good faith
principle - that Florian Busch, while signing the Player
Entry Form, could not reasonably anticipate that
sanctions against his preliminary refusal to participate
in the sample collection would be covered by this
arbitration agreement as well.

In a last step the Federal Supreme Court analysed
also whether jurisdiction of the CAS could be estab-
lished by construing the wording contained in the
Player Entry Form as a general reference to the IIHF
statutes and the arbitration clause contained therein
but then denied such general reference. In doing so, it
distinguished the present case in particular from the
case of Ricardo Lucas Dodo vs. FIFA and WADA.*

3 Conclusions

In a first analyse the decision of the Federal Supreme
Court seems to be surprising since the Federal Su-
preme Court has in previous cases been rather gen-
erous in confirming awards on jurisdiction by the
CAS. In particular, it is difficult to understand in how
far the Dodo-Case referred to by the Federal Su-
preme Court should be resolved differently than the
case of Florian Busch.
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an appeal in Switzerland (See ATF 121 I 252). Any other approach would lead to
excessive formalism, incompatible with the German NF’s right to be heard and would
be unjustified in the view of the circumstances of the present case.

It follows that the German NF filed its appeal in a proper and timely manner.
Accordingly, the appeal is deemed by the Panel to be admissible.

B) The Standing of the German NF to file an Appeal

Mr Christtan Ahlmann claims that the German NF has no right to appeal as it has no
tangible interest of a financial or sporting nature at stake and is not affected by the
Appealed Decision issued on 22 October by the FEI Tribunal. Therefore, he asserts that
the German NF has no legitimate interest to file an appeal which hence renders it
inadmissible as a consequence.

According to article 170, para. 1 of the FEI GR, “An Appeal may be lodged by any
person or body with a legitimate interest against any Decision made by any person or
body authorised under the Statutes, GRs or Sport Rules, provided it is admissible.”

Article 12.2 of the EADMC Rules relating to “Appeals from Decisions Regarding Anti-
Doping and Medication Control Rule Violations, Consequences, and Provisional
Suspensions” provides notably the following:

“12.2.1 In cases arising from competition in an International Event the decision
may be appealed exclusively to the Court of Arbitration for Sport {“CAS”) in
accordance with the provisions applicable before such court (...)

12.2.2 In cases under Article 12.2.1, the following parties shall have the right to
appeal to CAS: (a) the Person Responsible who is the subject of the decision
being appealed; (b) the other party to the case in which the decision was
rendered; (c) the FEIL; (d) the Person Responsible’s National Federation and (e)
the International Olympic Committee or International Paralympic Committee

{(..)".

Despite the clear text of article 12.2.2 of the EADMC Rules, Mr Christian Ahlmann
asserts that this provision should not be taken into consideration as it is in conflict with
article 170, para. | of the FEI GR which must therefore prevail in accordance with
article 15.5 of the EADMC Rules.

The Panel does not perceive any conflict to exist between the EADMC Rules and the
FEI GR which are, in the view of the Panel, obviously complementary. This is
confirmed by article 100.8, first sentence of the FEI GR (“The Sport Rudes must be read
in conjunction with the GRs”). Article 170, para. 1 of the FEI GR is the general
regulation and article 12.2.2 of the EADMC Rules is the lex specialis. This Tast
provision clearly identifies the circle of entities and persons who are enabled to lodge
“Appeals from Decisions Regarding Anti-Doping and Medication Control Rule
Violations”, i.e., who by definition have a “legitimate interest” to submit such appeals.
The Panel concedes that an issue could arise with regard to an appeal submitted by a
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person with a legitimate interest (as provided by article 170, para. 1, of the FEI GR), but
who s not mentioned in article 12.2.2 of the EADMC Rules. However, the Panel does
not need to deal with this issue as it is not relevant to the decision in the present
proceedings.

In addition, the Panel observes that the German NF is a member of the FEI which is an
association established and organized in accordance with articles 60 et seq. of the Swiss
Civil Code (see article 4 of the FEI Statutes). The right to contest a resolution of an
association pursuant to article 75 of the Swiss Civil Code (or, alternatively, pursuant to
an arbitration clause) is a mandatory right of membership (cf. HANS NATER, Mandarory
State Law as part of the CAS Appeals Process: Must Art. 75, Swiss CC, as a mandatory
provision of Swiss law, be considered?, in CAS Newsletter, N° 4, October 20006, p. 23).
This provision applies to resolutions made not only by the highest decision-making
organ, but also by a lower internal body, provided that all internal procedures and
remedies have been exhausted and provided that the resolution is final (ATF 118 II 12;
ATE 132 111 503).

The FEI Tribunal is the FEI competent body for the administration of justice and its
deciston of 22 October 2008 is final. As a member of the FEL the German NF must
comply with the Statutes, general regulations, sporting rules and any decision issued by
the authorized bodies of the FEI in relation to the conduct of international equestrian
events (see article 2.6 of the FEI Statutes). The German NF has, therefore, a direct
interest to intervene when its opinions and views diverge from those of the FEI Tribunal
on the interpretation of the FEI rules and annexes (namely article 3 of the EADMC
Rules and the FEI Equine Prohibited list). One might actually expect the German NF to
promote and support, by all means, the fair and correct application of the regulations,
especially when fairness in sport and the health of horses are at stake. This lies in the
legitimate interests of the German NF and of all its members.

Moreover, the German NF was not permitted to participate in the proceedings before the
FEI Tribunal. Tt was not in a position to review or respond to Mr Christian Ahlmann’s
allegations until it initiated the instant proceeding before the CAS which constitutes the
first chance for the German NF to exercise its right to be heard. There is no doubt in the
view of the Panel that the image and reputation of the German NF sustained
considerable damage following the revocation of the Gold Medal in two consecutive
Summer Olympics. This occurrence might indeed suggest, in the public’s perception,
the existence of carelessness and superficiality of the German NF in the prevention and
prosecution of doping violations. As a consequence, in the view of the Panel, it lies
indeed in the interests of the German NF, both from a sporting and financial perspective,
to attempt to rectify the situation and to reinstate itself in the public’s perception.

Based on the foregoing, the Panel is of the opinion that the German NF has standing to
appeal under article 12.2.2 of the EADMC Rules and article 170 par. 1 of the FEI GR.

C) Congclusion

For all the above reasons, the Panel hoids that the appeal of the German NF is
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admissible. The same is the case with regard to the appeal filed by Mr Christian
Ahlmann and the procedural measures undertaken by the FEI, all of which were filed in
a timely manner and in compliance with the other requirements of the Code.

JOINDER

As confirmed by the CAS Court Office on 28 November 2008, the iwo appeal
procedures (CAS 2008/A/1700 and CAS 2008/A/1710} have been consolidated with the
parties” unanimous consent. Therefore, the Panel shall render one commeon award for
both appeals.

PROCEDURAL MOTIONS
A) Admissibility of New Evidence

Based on article 170.7 of the FEI GR, Mr Christian Ahlmann alleges that evidence
which was not presented to the FEI Tribunal is inadmissible. This provision reads as
follows: “No new evidence may be presented on Appeal, other than in circumstances
where it is shown that such new evidence could not have been obtained, with reasonable
diligence, prior to the hearing before the first instance”.

However, the Panel wishes to note that article 12.2.1 of the EADMC Rules provides as
follows: “In cases arising from competition in an International Event the decision may
be appealed exclusively 1o the Court of Arbitration for Sport (‘CAS’) in accordance with
the provisions applicable before such court. Subject to these provisions, evidence that
should have been readily available at the hearing before the FEI Hearing Body and had
not been presented to such Hearing Body shall be inadmissible on appeal”.

The Panel remarks that, owing to the above quoted proviso “Subject to these
provisions”, article 12.2.1 of the EADMC Rules grants priority to the CAS Code over
FEI evidence rules with regard to anti-doping and medication cases. Stated differently,
the provisions of the CAS Code supersede the EADMC Rules.

Among the “provisions applicable before” the CAS, the Panel refers to article R57,
para. 1 of the CAS Code which reads as follows:

“R57 Scope of Panel’s Review, Hearing

The Panel shall have full power to review the facts and the law. It may issue a
new decision which replaces the decision challenged or annul the decision and
refer the case back 1o the previous instance. Upon itransfer of the file, the
President of the Panel shall issue directions in connection with the hearing for the
examination of the parties, the witnesses and the experts, as well as for the oral
argiments. He may also request communication of the file of the federation,
association or sports-related body, whose decision is the subject of the appeal.
Articles R44.2 and R44.3 shall apply.”
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Under article R57 of the CAS Code, the Panel’s scope of review is fundamentally
unrestricted. It has full power to review the facts and the law and may even request ex
officio the production of further evidence. In other words, the Panel not only has the
power to establish whether the decision of the disciplinary body being challenged was
lawful or not, but also to issue an independent decision based on the regulations of the
interested federation {(CAS 2004/A/607 Galabin Boevski v. IWF; CAS 2004/A/633
IAAF v. FFA & Mr Choukt; CAS 2005/A/1001 Fulham EC (1987) Limited v. FIFA;
CAS 2006/A/1153 WADA v/ Portuguese Football Federation & Nuno Assis Lopes de
Almeida). The CAS Code contemplates a full hearing de novo of the original matter and
grants the CAS Panel the authority to render a new decision superseding that rendered
by the previous instance. The “full power” granted the deciding Panel under the CAS
Code precludes any notion that the Panel must abide by restrictions on evidence which
may or may not have been adduced in previous proceedings before a national or
international disciplinary tribunal. National or international sports organizations may
freely decide to accept or not to accept the arbitral jurisdiction of the CAS; however,
when they do accept the CAS’s jurisdiction they necessarily accept the application of the
basic principles of the CAS Code, including the principle of a de novo review of the
case. The CAS must, therefore, be accorded the unrestricted right to examine not only
the procedural aspects of an appealed decision, but also, and above all, to review and
evaluate all facts and legal issues involved in the dispute.

This unlimited scope of review is especially justified and fundamental in the case at
hand as the German NF was not a party to the proceedings in the previous instance.

In addition, the Panel observes that all parties — including Mr Christian Ahlmann —
availed themselves of new evidence subsequent to the hearing before the FEI Tribunal.
Moreover, in the case at hand, the Panel can find no “evidential ambush” which might
have given unfair advantages to one or the other party.

As a result, the Panel accepts all the evidence presented before it.

B) Admissibility of new arguments presented by Mr Christian Ahlmann in his
Answer.

The FEI submits that the “The CAS Panel should not accept such litigation by ambush
where an appellant comes up with entirely new appellate arguments in an answer
submission (...). These new points and exhibits brought in defence to an appeal and not
in appeal should be disregarded as belated and therefore inadmissible”.

The CAS Code prohibits only the submission of new arguments after the filing of the
Appeal Brief and the Answer, except when agreed to by all parties (see article R56 of
the CAS Code). Furithermore, it does not limit the content of an Answer. The latter
should contain “a starement of defence; any defence of lack of jurisdiction, any
counterclaim, any exhibits or specification of other evidence upon which the
Respondent intends 1o rely” (article R55 of the CAS Code). In the case at hand, Mr
Christian Ahlmann had the right to file an Answer to the Appeal Brief of the German
NF containing new argumentation.
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In his Answer, Mr Christian Ahlmann raised procedural motions and focused his
arguments in support of his request for dismissal of the appeal of the German NI on the
alleged belated filing and lack of standing or legitimate interest. With regard to the
merits, Mr Christian Ahlmann did not amend his original submissions or the request for
relief set forth in his own Statement of Appeal. As to the new arguments presented in
Mr Christian Ahlmann’s Answer, it lies at the discretion of the Panel to assess their
relevance.

Furthermore, Mr Christian Ahlmann’s new arguments resulted in no adverse effect on
the FEI's position, the latter having filed its own submissions after the receipt of Mr
Christian Ahlmann’s Answer. The FEI had the possibility to present factual and legal
reasoning in connection with these so-called “new arguments” and to comment on the
entire breadth of Mr Christian Ahlmann’s submissions, to address the evidence
produced by him and to challenge such evidence by adducing its own evidence.

For all the above reasons, the Panel is of the view that the procedural motion of the FEI
must be dismissed.

IV.6 THE MERITS

75.

76.

77.

It is undisputed that Capsaicin was found in the blood and urine samples collected from
the horse Coster. Stated differently, the accuracy of the testing methods, the test results
and the positive findings have been accepted by the parties.

The German NF and the FEI claim that the positive finding constitute an anti-doping
rule violation, whereas Mr Christian Ahlmann asserts that the violation constitutes — at
the most — a “Medication Class A” offence. However, the rider’s first line of defence is
that, because the findings evidence a very low concentration of Capsaicin, Equi-Block
must be classified as a care product without any therapeutic effect and cannot be
sanctioned within the parameters of the “ambiguous and unclear Equine prohibited
List”.

In view of the above, the main issues to be resolved by the Panel are:

a)  What rule violation has been committed?

b) What is the appropriate sanction?

IV.6.1 What rule violation has been committed?

78.

79.

The applicable FEI regulations include three classes of prohibited substances: Doping,
Medication class A and Medication Class B (see article 2 of the EADMC Rules). In the
present case, it is accepted by the parties that the conditions for a Medication Class B
are not met.

A) The FEI Rules and their compatibility with Swiss law

Article 146, para. 1 of the FEI GR reads as follows: “The use of any substance or
method that has the potential to harm the Horse or to enhance lis performance is
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forbidden. The precise rules concerning Prohibited Substances and Medication Control

are laid down in the EADMCRs”.

Article 2.1.1 of the EADMC Rules reads as fotlows: It is each Person Responsible’s
personal duty to ensure that no Prohibited Substance is present in his or her Horse’s
body during an Event. Persons Responsible are responsible for any Prohibited
Substance found ro be present in their Horse’s bodily Samples. Accordingly, it is not
necessary thar intent, fault, negligence or knowing Use on the Person Responsible’s
part be demonstrated in order to establish an anti-doping or medication control
violation under Article 2.17.

Article 2.1.2 of the EADMC Rules reads as follows: “Excepting those substances for
which a quantitative threshold is specifically identified in the Equine Prohibited List,
the detected presence of any quantity of a Prohibited Substance in a Horse’s Sample
shall constitute a rule violation”.

Article 2.2 of the EADMC Rules reads as follows: “The success or failure of the Use of
a Prohibited Substance or a Prohibited Method is not material. It is sufficient that the
Prohibited Substance or Prohibited Method was Used for a rule violation to be
conmmitied”.

Article 4.1 of the EADMC Rules provides that the EADMC Rules incorporate the FEI
Equine Prohibited List, which reads as follows, where relevant:

“PROHIBITED SUBSTANCES {DOPING)

Agents, cocktails or mixtures of substances that may affect the performance of a
horse; masking agents; substances with no generally accepted medical use in
competition horses; substances which are usually products prescribed for use in
luunans or other species; agents used to hypersensitise or desensitise the limbs or
body parts, including but not limited to:

{...)

° hypersensitizing or sensitizing agents {organic or inorganic or other
substances likely to have been applied to body parts or to tack to influence
performance);

(..

and other substances with a similar chemical structure or similar biological

effeci(s ).
PROHIBITED SUBSTANCES (MEDICATION CLASS A)

Agents which could influence performance by relieving pain, sedating, stinulating
or producing/modifying other physiological or behavioural effects, including:
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{...)

and other substances with a similar chemical structure or similar biological

effect(s).”

The Panel notes that the FEI rules put in place a system according to which the mere
presence of a prohibited substance in the horse’s body constitutes a rule violation
regardless of its concentration, its performance-enhancing effects or its origin, and that
the PR is responsible for any such prohibited substance found to be present in the
horse’s bodily samples.

The Panel finds that the FEI disciplinary system is indeed compatible with the principles
and statutes of Swiss law. Importantly, the Swiss Federal Court has recently ruled that
this disciplinary system, based on strict liability, is fully justified in equestrian sport by
prevailing public interest, as the fight against doping tends to safeguard parity among
competitors and fairness of competitions, protect the animals™ health, maintain breeding
quality, combat the use of dangerous substances, preserve the integrity of the sport, and
ensure that a good example is set for young people. These objectives are unanimously
recognised by sports organisations and government institutions (ATF 134 1IIT 193, p.
203, para. 4.6.3.2.2; in the same sense, see CAS 2008/A/1569 Kiirten v/FEI paras. 7.6 -
7.7: CAS 2008/A/1654 B, Alves v/FEI, paras. 5.18 — 5.23).

The Panel remarks also that Mr Christian Ahlmann’s allegation that the FEI regulations
are “very unfair” and do not comply with article 7 of the Swiss Cartel Law is
unsubstantiated by any evidence or market analysis. In particular, the rider has not even
tried to define the relevant market, has not adduced any evidence on how the allegedly
abusive conduct of FEI affects the economic activities of riders and has not concretely
explained how the Swiss Cartel Law has been violated. Certainly, it cannot be argued
that the FEI disciplinary rules run afoul of antitrust law because sometimes competitors
are suspended and cannot perform their economic activity, as this would be tantamount
to asserting that criminal laws alter competition between entrepreneurs when,
occasionally, an entrepreneur is imprisoned and thus excluded from the market. In short,
the Panel holds that Mr Christian Ahimann’s submission based on Swiss Cartel Law is
too vague and unsupported by any economic evidence and must thus be disregarded.

B) Capsaicin as a prohibited substance having a doping effect

On the basis of the ample evidence put forward by the experts, the Panel harbours no
doubt that Capsaicin is a prohibited substance having first an hypersensitising effect and
then a pain relieving effect.

In particular, all the experts heard by the Panel agreed that a treatment with a Capsaicin-
based product has an unavoidable two-step effect:

—Firstly, when applied to the skin, Capsaicin induces an immediate sensation of burning
and pain. This effect is caused by the interaction with receptors located on sensory nerve
terminals and causes a skin sensitisation. In other words, after topical administration,
Capsaicin causes a sensation comparable to an inflammatory reaction with stimulation
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of the nerves, which can last between 10 minutes to 2 hours. This phenomenon is called
hyperalgesia as it has a hypersensitising effect.

—Secondly, the burning sensation is replaced by an analgesic effect and removal of pain
by desensitisation. As explained in the instruction leaflet for Equi-block, Capsaicin
“depletes and prevents the accumulation of Substance P. Substance P is a little known
chemical that triggers the pain signal sent to the brain”. The loss of sensation of pain
results from an interruption in the nervous system pathway between the injured area
sense and the brain. This effect can last between 2 and 3 hours.

The Panel must accept the unanimous experts’ opinion, according to which the above
effects are necessarily consecutive, as the analgesic effect is the consequence of the
hypersensitising effect. It is not possible to obtain the decrease of the pain perception
without passing through the hyperalgesia stage. Capsaicin has an analgesic effect
because, previously, it hypersensitises the body part on which it is applied. In the
Panel’s view, the fact that Capsaicin is also a pain-reliever does not and cannot elude
the fact that it is indeed an “agent wused to hypersensitise or desensitise the limbs or body
paris”, thus to be considered as a doping substance.

Based on the above, the Panel finds that by establishing the presence of Capsaicin in the
bodily samples of the horse Coster, the FEI has proven that, at some phase, some part of
the horse’s body has necessarily been hypersensitised and, accordingly, that a doping
offence — as defined by the FEI Equine Prohibited List — has effectively occurred.

The Panel does not share the FEI Tribunal’s view that “the FEI has to prove more than
the mere existence of the substance”, because this would imply that the FEI has not only
the burden of proving the presence of Capsaicin, but that it also must demonstrate the
wrongful act itself, i.e., the application of Capsaicin on a limb or on any other part of the
horse’s body. Most of the times, such evidentiary burden would be nearly impossible to
meet. The expert witnesses explained to the Panel that this substance is difficult to
detect because it does not leave traces on the skin (in particular if the horse is dark-
coloured) and is absolutely untraceable in the horse’s bodily fluids after a few hours. In
this respect, Mr Jonas Tornell testified to the Panel that after the positive findings for
Capsaicin at the 2008 Summer Games, the Swedish equestrian national team adopted a
rule according to which a horse treated with Capsaicin cannot compete for the next 96
hours in order to avoid any positive findings.

As a resuit, the CAS Panel concurs with the FEI when it submits that “No product is
specifically designed to hypersensitise a horse’s legs to increase his performance. Thus,
any PR could simply declare that he used the substance for its original — e.g.
therapeuric — purposes 1o escape any charge of doping. The effective use of the
substance would be impossible to prove in most cases. This would make the fight
against doping illusory, precisely against those types of offences which must be viewed
as particularly serious, because they also put the horse’s health and welfare at risk”.
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In conclusion, the Panel holds that Mr Christian Ahlmann must be considered as having
committed a doping offence prohibited by the applicable FEI regulations and must take
responsibility for it (see articles 142 of the FEI GR and 10 of the EADMC Rules).

C) Irrelevance of the other issues concerning Capsaicin

The parties have debated at length several issues concerning Capsaicin, in particufar,
those related to the fact that a) Capsaicin-based products must be registered under state
laws, by it is commonly used in the equestrian world, c) its concentration in Equi-block
is too low to have any therapeutic effect, d) alternative drugs are more appropriate to
treat the chronic back pains of the horse.

In fact, having evaluated the experts’ oral and written statements, the Panel observes
that there are divergent views on several aspects concerning Capsaicin. While some
experts assert that this substance is not registered in Germany and is therefore illegal in
this country (Mr Bjorn Nolting) and probably in the rest of Europe (Mr Manfred
Klietzman), other experts claim that it is authorised in many places, where it can
actually be bought over the counter (Mr Jonas Tornell, Mr Peter Cronau and Mr Thomas
Tobin). Mr Peter Cronau maintains that, because of the low concentration of Capsaicin
in Equi-block, this product must be classified as a skin care product, mainly used as a
massage ointment. This assertion is contested by others (Messrs Manfred Kietzmann,
Bjorn Nolting, Paul Farrington, Marc Gogny, Richard Corde). There is also
disagreement between those who allege that Capsaicin is rarely used for its analgesic
properties (Mr Marc Gogny), those who contend that it is a very common substance that
can be found in many preparations with no therapeutic effect (Mr Peter Cronau, Mr
Thomas Tobin) and those who assert that it is often used as part of a progressive
rehabilitation treatment after injuries or chronic inflammations (Mr Richard Corde).
Finally, Mr Thomas Tobin claims that he is not aware of any positive calls for Capsaicin
anywhere else in the world outside the 2008 Summer Games, whereas Mr Bjérn Nolting
contends that he knew that Capsaicin could test positive and Mr Richard Corde
maintains that he warns his clients not to use Capsaicin in competition, because of the
controls that may be performed on these occasions, as there was already a positive case
two years ago in France.

The Panel is of the opinion that the above described conflicts of opinion need not to be
resolved by the Panel, as the related issues are irrelevant in light of the strict liability
principle adopted by the FEI and of the above finding that Capsaicin is a prohibited
substance that was found in the bodily samples of the horse Coster. Those opinions are
probably relevant in the process of drafting a new update of the FEI List of Prohibited
Substances and they need to be considered and harmonised there. Therefore, the Panel
dismisses without further consideration the issues related to the registration of Capsaicin
under state laws, to its common use in the equestrian world, to its low concentration in
Equi-block and to the fact that other drugs are more appropriate to treat the chronic back
pains of a horse.
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IV.6.2 What is the appropriate sanction?
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This is the first time that Mr Christian Ahlmann has been found guiity of an anti-doping
rule violation. On the basis of a doping offence, a period of ineligibility of up to two
years and a fine of up to CHF 15,000.- may be imposed (see article 10.1 of the EADMC
Rules). In comparison, a Medication Class A rule violation is sanctioned with a period
of up to one year’s ineligibility and a fine of up to CHF 15,000.- (see article 10.2 of the
EADMC Rules).

Puarsuant to article 166 of the FEI GR, 1. The CAS has the power to impose the same
scale of penalties as the FEI Tribunal. 2. The CAS may impose more severe penalties
than those imposed in the first instance, provided they are within the limits of the
penalty jurisdiction of the body from which the Appeal to the CAS is brought”.

In accordance with article 10.5 of the EADMC Rules, Mr Christian Ahlmann might
obtain the elimination or reduction of the ineligibility period on the basis of
“exceptional circumstances” if he proved, by a balance of probability, that he bore “ne

fault and no negligence” or “no significant fault and no significant negligence” for the

anti-doping violation. However, given that the evidence submitted to the Panel that the
initial hypersensitising action of Capsaicin is both evident and well-recognized by
veterinary experts of equestrian sports, the Panel holds that an experienced rider such as
Mr Ahlmann has been significantly negligent in allowing his horse to be treated with a
Capsaicin-based product just before competition. Accordingly, the Panel does not find
any exceptional circumstance which would eliminate or reduce the ineligibility period.

However, the Panel notes that, in contrast to anti-doping rules applicable to humans,
equine anti-doping rules provide sanctions “up 10" a given maximum, with regard to
both the ineligibility period and the pecuniary fine (see supra at 97). In the Panel’s view,
this means that the Panel must take into account proportionality considerations in view
of any aggravating or mitigating factors.

Accordingly, the Panel has taken into consideration the following aggravating factors:

- The competition in which the horse was participating (i.e. the Olympic Games) is
the most important international event, with very large media coverage;

- Mr Christian Ahlmann should have exerted particular care with regard to doping
matters as he had already experienced the revocation of a Gold Medal at the 2004
Athens Summer Olympic Games because of a rule violation committed by one of
his teammates;

- Mr Christian Ahlmann caused serious damage to the image of the German NF and
of equestrian sports in general;

- After the incidents in the 2004 Athens Summer Olympic Games, the German NF
formally cautioned its riders against the use of medication and creams applied on
horses. A similar warning with regard to herbal or natural medicinal products can
be found in Annex VHI to the applicable FEI Veterinary Regulations, which states
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notably the following: “5. The use of a herbal or natural prodiuct may result in a
positive rest result, contrary to the claim by the manufacturer or marketing agent.
Many prohibited substances (e.g. salicylatels, digitalis, reserpine) have their
origin in plants and may be regarded as serious rule violations. 6. As the
analytical technigues in the testing laboratory become more refined, the fact that
these products have not been detected by testing in the past does not hold any
guarantee for their safe use in competition”;, nevertheless, Mr Ahlmann applied a
Capsaicin-based product on his horse a couple of hours before the Team Jumping
Final — Round 2/Individual 2™ Qualifier which took place on 17 August 2008;

- Mr Ahlmann administered a Capsaicin-based product to his horse without
mentioning it to his team veterinarian or to any official and without declaring it on
the FEI medication control form during the sample collection procedure.

As mitigating factors, the Panel has considered that the FEI list of prohibited substances
operates with a system of general definitions, which is supported by a non-exhaustive
list of examples; this tends to exacerbate the nebulous situation encountered in the
present case and complicates the Person Responsibie’s freedom and discretion when
faced with the need to administer a product to his horse for any reason whatsoever. The
Panel has also taken into consideration the fact that Mr Christian Ahlmann admitted
before the Panel that he made a mistake when he administered Equi-block without
further research or inquiry with a professional veterinarian.

The Panel has also considered that, due to the prohibition of witra petita, it cannot
impose a larger sanction than that which was requested by the German NF in its motions
for relief.

Based on the foregoing, and after a careful assessment of all the circumstances, the
Panel considers that it is appropriate to impose an eight-month period of ineligibility
vpon Mr Christian Ahlmann. The Panel is comfortable with this sanction, as it
represents a third of the maximum ineligibility period for a doping offence, which is
proportionally equivalent to the penalty imposed by the FEI Tribunal for a Medication
Class A offence (a third of the maximum of one-year ineligibility).

Pursuant to article 10.8 of the EADMC Rules, “the period of Inefigibility shall start on
the date of the hearing decision unless otherwise provided for by the decision of the
Hearing Body. Any period of Provisional Suspension (whether imposed or voluntarily
accepted) shall be credited against the total period of Ineligibility to be served”.

In view of all the circumstances, the Panel has considered that it is both im Mr Christian
Alhman’s and in the interests of the sport to serve an uninterrupted period of
ineligibility. Therefore, the Panel hereby increases the penalty and declares Mr Christian
Ahlmann ineligible for a period of eight months, starting on 21 August 2008 and thus
ending on 20 April 2009,

All results obtained by Mr Christian Ahlmann during the above-mentioned period of
ineligibility are invalidated, with related forfeiture of any medals, points and prizes that
he has obtained.
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108. The fine of CHF 2,000.- imposed by the FEI Tribunal in its Appealed Decision can be
confirmed, as the Panel finds it reasonable and appropriate under the circumstances.

109. (...)
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ON THESE GROUNDS
The Court of Arbitration for Sport rules:
1. The appeal of the Deutsche Reiterliche Vereinigung e.V. against the decision of the

FEI Tribunal dated 22 October 2008 is upheld.

2. The appeal of Mr Christian Ahlmann against the decision of the FEI Tribunal dated 22
October 2008 is dismissed.

3. The decision issued by the FEI Tribunal on 22 October 2008 is modified to declare Mr
Christian Ahlmann ineligible for a period of eight months, starting on 21 August 2008
and thus ending on 20 April 2009.

4. All results obtained by Mr Christian Ahlmann during the above-mentioned period of
ineligibility are invalidated, with related forfeiture of any medals, points and prizes.

50 (.0

Operative part communicated on 2 April 2009
Done in Lausanne, 30 April 2009
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