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The Federal Supreme Court recently published a new 
decision which gives an interesting insight into the 
world of football and the money involved therewith. 
The protagonists of this case are Fenerbahçe Spor 
Kulübü ("Fenerbahçe"), a Turkish prime league foot-
ball club in Istanbul, and Stephen Appiah ("the 
Player"), of Ghanaian nationality, presently employed 
by the Italian prime league club AC Cesena. 
 

1 Facts of the Case 

As of the season 2003/2004 the Player played for the 
Italian prime league club Juventus Football Club. In 
July 2005 Juventus agreed to transfer the Player to 
Fenerbahçe for the sum of EUR 8 million. In connec-
tion with such transfer payment, Fenerbahçe also had 
to pay the Player's agent the amount of EUR 400'000, 
as well as to make a solidarity contribution in the 
amount of EUR 390'000.1 
 
On July 19, 2005, Fenerbahçe signed an employment 
contract with the Player for a fixed duration from July 
1, 2005 up to June 30, 2009. Apart from a signing fee 
of EUR 250'000, the salary payment was staggered 
by EUR 50'000 for each year, starting at EUR 
1'850'000 and ending at EUR 2 million. In addition, 
the Player was to be provided with an Audi A4, a 
furnished apartment and five tickets Istanbul-Ghana-
Istanbul per year in business class. Finally, Fenerba-
hçe had the unilateral option to extend this contract 
for a further year for a salary of, again, EUR 2 million. 
Subsequently, the Parties signed an undated contract 

                                                           
1  As provided for in Article 21 ("solidarity mechanism") of 

the FIFA Regulations on the Status and Transfer of 
Players, compensating in case of a transfer prior to the 
expiry of the contract earlier clubs that have contributed 
to the education and training of the player to be trans-
ferred. 

confirming the provisions of the contract of July 19, 
2005 and specifying that the contribution for the 
apartment was limited at USD 3'000 and, in addition 
to the salary, the Player would receive a success 
related premium based on an incentive scheme of 
Fenerbahçe. On July 22, 2005, the Parties then 
signed a third contract corresponding to the standard 
contract of the Turkish Football Federation, repeating 
in essence the terms of the two previous contracts, 
except that the duration of the contract was now lim-
ited to May 31, 2009 and the salary was to be paid 
"free of taxes of the Player". In January 2007 the 
Player was injured in a friendly match and a subse-
quent medical consultation revealed that the Player 
was suffering from a cartilage problem, which re-
quired surgery. The Player, however, continued to 
play until the end of the season 2006/2007 and Fen-
erbahçe was winning the championship. The surgery 
was then performed on May 24, 2007, with a specific 
procedure ("Mosaicplasty"), replacing the injured 
cartilage with a new one. The Player and his agent 
commenced negotiation with other clubs and on July 
11, 2007, the German prime league club FC Schalke 
04 formally confirmed to Fenerbahçe its interest for 
the Player, offering a transfer fee of EUR 4 million. 
Fenerbahçe refused, but the agent of the Player con-
tinued to push a transfer which made Fenerbahçe 
involve FIFA, requesting that sanctions be imposed 
against the agent and FC Schalke 04. 
 
The Player started then to suffer also from pulmonary 
problems and an analysis revealed that the Player 
had asthma. Nevertheless, the Player resumed play-
ing for Fenerbahçe for whom he played his last official 
match on December 1, 2007. As his health condition 
did not improve, further investigations were made 
which revealed a thrombosis in his left thigh and a 
pulmonary embolism. Despite various medical consul-
tations with specialists, the health condition of the 
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Player did not improve and Fenerbahçe therefore 
asked him to formally waive his right to play up to the 
last match of the season 2007/2008, which would 
allow Fenerbahçe to employ, under the pertinent 
provisions of the Turkish Football Federation, a fur-
ther foreign player. Fenerbahçe also confirmed that 
the Player would continue to receive his salary and all 
other fringe benefits under the contract. But the 
Player refused to accept this since, apparently, he 
was not really clear on what he would sign. Fenerba-
hçe asked him then to return from Italy, where he 
stayed for medical care, to Istanbul by January 19, 
2008 at the latest in order to have medical care exe-
cuted by the doctors appointed by Fenerbahçe. The 
Player did not appear in Istanbul, but decided to travel 
to Ghana in order to act as special advisor in the 
Africa Cup in the time from January 20 to March 10, 
2008. 
 
On January 28, 2008, Fenerbahçe called its unilateral 
option for prolongation of the contract and asked the 
Player again to immediately return to Istanbul. It re-
peated this request on January 25, 2008 and in-
formed him that he had to visit a specialised clinic in 
Arizona on January 29, 2008 for further analysis. As 
the Player did not follow this request, an internal dis-
ciplinary commission of Fenerbahçe fined him with 
USD 73'500 for violation of various internal rules. In 
addition, on January 31 and February 4, 2088, Fen-
erbahçe applied to FIFA asking, amongst other, that 
the Player be asked to return to Istanbul and that the 
Player and his agent be sanctioned. 
 

2 Proceedings at the FIFA Dispute Resolution 
Chamber 

On April 21, 2008 Fenerbahçe initiated formal pro-
ceedings at the FIFA Dispute Resolution Chamber 
("DRC") and asked from the Player compensation in 
the amount of EUR 12 million and, furthermore, re-
quested that the Player be banned from participating 
in matches for the following six months. The DRC 
then rendered its decision on January 9, 2009,2 and 
awarded Fenerbahçe with a compensation of EUR 
2'281'915. In particular, the DRC held that the Player 
was not authorised to attend the Africa Cup since he 
had not received authorisation from Fenerbahçe to do 
so. This and his subsequent refusal to comply with 

                                                           
2  Available in anonymised form under the FIFA website 

and attached to this newsletter as exhibit 1. 

the requests of Fenerbahçe led the DRC to the con-
clusion that the Player had terminated the contract 
without just cause as of January 29, 2008. The DRC 
did then, however, also consider certain mitigating 
factors in assessing the damage to be awarded. In 
particular, it held that Fenerbahçe did execute its 
unilateral option on January 22, 2008 for the sole 
purpose to increase its potential compensation and 
awarded "only" EUR 2'281'915 to Fenerbahçe.3 In 
November 2009, the Player then signed a one year 
contract with the Italian prime league club FC Bolo-
gna for EUR 200'000 to be paid net per year. But he 
then actually played for FC Bologna in only two offi-
cial matches. His contract was not prolonged and he 
plays now for AC Cesena. 
 

3 The Proceedings at CAS 

On May 25, 2009, Fenerbahçe filed its appeal at the 
CAS requesting that it be awarded with EUR 
12'131'178 as well as EUR 701'190. On the same 
day, the Player filed an appeal as well, requesting 
that the DRC decision be annulled and it be stated 
that he owes no damages to Fenerbahçe. With its 
award rendered on June 7, 2010, the CAS Tribunal 
annulled the decision of the DRC and stated that the 
Player owes no compensation to Fenerbahçe.4 In 
doing so, the CAS Tribunal confirmed that the Player 
was actually in breach of contract. As to the duration 
of such contract, the CAS Tribunal came to the con-
clusion that Fenerbahçe had acknowledged to be 
under a duty for further salary payments up to the end 
of April 2008, as stated by Fenerbahçe in January 
2008. Thereafter, the CAS Tribunal concluded that as 
of the beginning of 2008 and at least up to the end of 
the contract the Player was not in a position to play 
without risk of serious damages to his health. Apply-
ing Article 17 (1)5 of the Regulations for the Statutes 

                                                           
3  N 33 - N 35 DRC decision. 
4  CAS 2009/A/1856 and 1857; with the arbitrators Efraim 

Barak, Israel, chairman, Michele Bernasconi, Switzer-
land and James Robert Reid QC, England. The award is 
attached to this newsletter as exihibit 2. 

5  "The following provisions apply if a contract is terminated 
without just cause: 1. In all cases, the party in breach 
shall pay compensation. Subject to the provisions of arti-
cle 20 and Annexe 4 in relation to training compensation, 
and unless otherwise provided for in the contract, com-
pensation of the breach shall be calculated with die con-
sideration for the law of the country concerned, the 
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and Transfer of Players ("FIFA Regulations"), the 
CAS Tribunal then concluded that with the early ter-
mination of the employment contract Fenerbahçe 
actually saved EUR 2'633'020.85 since it did not have 
to pay a salary as of May 2008 up to the end of May 
2009. Against this amount the not yet amortized part 
of the transfer fee (EUR 2'445'108.35) and the fine 
issued in the amount of USD 73'500 (equalling EUR 
51'172.50) did not meet the above savings. In arguing 
its decision the CAS Tribunal made reference to the 
specificity of sport as follows: 
 

"Sport, similarly to other aspects of social life, 
has an own specific character and nature and 
plays its own important role in our society. 
Similarly as for the criterion of the “law of the 
country concerned”, the judging body has to 
take into due consideration the specific nature 
and needs of sport when assessing the cir-
cumstances of the dispute at stake, so to ar-
rive to a solution which takes into reasonable 
account not only interests of players and 
clubs but, more broadly, those of the whole 
football community. Based on this criterion, 
the judging body shall therefore assess the 
amount of compensation payable by a party 
under article 17 par. 1 of the FIFA Regula-
tions, keeping duly in mind that the dispute is 
taking place in the somehow unique world of 
sport. In other words, the judging body shall 
aim at reaching a solution that is legally cor-
rect, and that is also appropriate upon an 
analysis of the specific nature of the sporting 
interests at stake, the sporting circumstances 
and the sporting issues inherent to the single 
case. (CAS 2008/A/1519 – 1520 par. 151 
ss)."6 

 
… 
 

                                                                                        
specificity of sport, and any other objective criteria. 
These criteria shall include, in particular, the remunera-
tion and other benefits due to the player under the exist-
ing contract and/or the new contract, the time remaining 
on the existing contract up to a maximum of five years, 
the fees and expenses paid or incurred by the former 
club (amortised over the term of the contract) and 
whether the contractual breach falls within a protected 
period." 

6  CAS 2009/A/1856-1857, N 219. 

"In view of the above, the Panel concludes 
that the principle of specificity of sport com-
mends that in these circumstances, when it 
was established that Fenerbahçe. saved more 
money compared to its losses because of the 
breach of contract committed by the Player, 
and taking into account the situation of the 
Player due to his injury, no compensation 
shall be awarded to Fenerbahçe. and that no 
sporting sanction shall be imposed upon the 
Player."7 

 

4 Federal Supreme Court 

Fenerbahçe then filed on July 7, 2010, an action for 
annulment of the CAS Award. In doing so Fenerba-
hçe apparently started with an extensive summary of 
the facts which in various points deviated from the 
facts as stated by the CAS Tribunal. This was, of 
course, not acceptable to the Federal Supreme Court 
which is bound to the facts as established by the CAS 
Award. 
 
Thereafter, Fenerbahçe argued that the CAS Award 
did not properly distinguish the three different claims it 
raised (damages of EUR 12'131'178 for breach of 
contract, EUR 650'000 for salary paid from January to 
April 2009 and fines of EUR 51'190.10) and, in par-
ticular, did not deal with its claim for reimbursement of 
the salary paid ("infra petita" in accordance with Arti-
cle 190 (2) (c) PILA) and did in various respects also 
violate Fenerbahçe's right to be heard (Article 190 (2) 
(d) PILA). 
 
With regard to infra petita the Federal Supreme Court 
noticed that when the CAS Tribunal decided that the 
Player would not owe any compensation to Fenerba-
hçe (Article 1 of the operative part of the Award) and 
dismissed all further claims (Article 4 of the operative 
part of the Award) it also dealt with the claim for un-
just enrichment for saleries paid, as claimed by Fen-
erbahçe. There was nothing wrong on the side of 
CAS Tribunal that it did not specifically address this 
issue in its considerations. The right to be heard does 
not include a right for providing reasonings as to the 
award rendered. Therefore, the CAS Tribunal neither 
violated infra petita nor the right to be heard. 
 

                                                           
7  CAS 2009/A/1856-1857, N 221. 
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The same applied for the way the fine of USD 73'500  
resp. EUR 51'190.10 was dealt with by the CAS Tri-
bunal. Both parties were represented by experienced 
counsels, who were aware of the wide area of discre-
tion the CAS Tribunal enjoyed under Article 17 (1) of 
the FIFA Regulations as to the specificity of sport. It 
could not be argued that Fenerbahçe had not to an-
ticipate the conclusions derived by the CAS Tribunal 
from such article. 
 
Fenerbahçe then also argued that the CAS Tribunal 
did violate its right to be heard in so far as it assumed 
that the Player was not in the position to actually play 
in matches as from the beginning of 2008 up to the 
end of the contract without exposing him to major 
health complications. The arguments raised by Fen-
erbahçe as to the qualifying matches for the World 
Championship, in which the Player apparently partici-
pated, could not be heard since these were argu-
ments calling for reconsidering the facts and the mer-
its of the case, which is, however, not the target of an 
action for annulment under PILA. 
 
Finally, also the arguments raised by Fenerbahçe 
against the calculation by the CAS Tribunal would not 
be construed as a surprising application of law which 
would have required the party to be heard on those 
issues specifically. 
 
Consequently, the Federal Supreme Court dismissed 
the action for annulment, assessing, in view of the 
amount of dispute, its costs at CHF 40'000 and 
awarding compensation to the Player for the proceed-
ings at the Supreme Court of CHF 50'000. 

5 Conclusions 

1. The CAS has become "the most valuable cus-
tomer" of the Federal Supreme Court, but this is 
not because the decision of the CAS would call for 
more approval of actions for annulments under the 
PILA. It simply seems that in sport-related matters 
the actors develop the same stamina as in their 
sport itself, they want to become a "finisher", i.e. 
they want to go to the very end, which is, in legal 
terms, the Federal Supreme Court.8 

 

                                                           
8  See also Felix Dasser, International Arbitration and 

Setting Aside Proceedings in Switzerland - An Updated 
Statistical Analysis, ASA Bulletin 2010, pp. 82 - 100, in 
particular p. 95. 

2. The DRC is a commission providing dispute reso-
lution based on equal representation of players 
and clubs (10 members each) and an independent 
chairman. Usually, in each case two representa-
tives each are sitting, together with the chairman. 
The proceedings are free of charge. Generally 
there are no hearings, the DRC decides based on 
written facts only. 

 
3. The CAS is therefore the first instance which 

hears the case in full, with oral and written wit-
nesses, experts and sees and hears the parties. 
Consequently, and contrary to the DRC decisions, 
the CAS Award generally contains a very detailed 
description of the facts of the case.9  
 
In the present case, the CAS Tribunal did certainly 
deliver a well-reasoned, robust award. Particularly 
noteworthy are the arguments submitted under N 
187 - N 193 of the Award, resolving the question 
whether Fenerbahçe, as injured party, is entitled 
to any compensation. The panel's answer was 
"no", because it held that the present case is 
 

"… atypical from the more common situa-
tions where a player unilaterally and prema-
turely terminates the labor agreement in or-
der to join another employer. The Player, "a 
world class athlete", highly ranked and paid, 
whose last transfer fee amounted to EUR 
8'390'000, left Fenerbahçe and the football 
scene for numerous months".10 

 
The Player could actually have stayed at Fener-
bahçe and would have profited from Fenerbahçe's 
ongoing commitment to pay his salary. He decided 
not to do so. His underlying reasons were not very 
clear but health considerations may have been at 
the forefront  
 

"… the panel is of the opinion that the 
Player was not in a condition to play with-
out exposing himself to major health com-
plications, at least not before the expiry of 
the agreed term of the contract signed with 
Fenerbahçe. Therefore, these exceptional 
circumstances led the panel to start con-
sidering the situation from the perspective 

                                                           
9  In the present case N 3 - N 61 in 13 pages. 
10  N 187 of the Award. 
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of the money saved by Fenerbahçe due to 
the early termination of the contract by the 
Player."11 

 
Under this perspective it became clear that Fener-
bahçe had no claim. 
 

4. The Supreme Court 
 
It comes as no surprise that the arguments raised 
by Fenerbahçe found no positive echo at the Fed-
eral Supreme Court. 
 

5. "Specificity of Sport": do we really need this? 
 
If the term "specificity of sport" refers to "trade us-
ages" within the area of sport this specificity cer-
tainly becomes relevant and is, consequently, also 
to be respected. This holds true in particular in the 
field of doping offences and their sanctions. If, 
however, "specificity of sport" would go beyond 
this, the risk is high that this "specificity" calls for 
exceptions which might undermine reliability and 
predictability. The same question marks arise as 
with lex mercatoria! But this is obviously a discus-
sion which goes beyond the limited topic of this 
newsletter.12 
 
At least in the particular case there was no need 
for the CAS Tribunal to seek recourse to such 
"specificity of sport", as it did with its eloquent at-
tempt under N 219 of its award. It could have dis-
missed the case based on the simple reasoning 
that Fenerbahçe could not prove the damage al-
leged - a well recognised principle of law world-
wide! 

 
 
April 20, 2011 
 
Hansjörg Stutzer 
 
 
 

                                                           
11  N 193 of the Award. 
12  For a more detailed analysis see Antonio Rigozzi, L'arbi-

trage international en matière de sport, 2005, pp. 627 - 
653. The Federal Supreme Court voiced at least some 
scepticism in BGE III 285, however, in proceedings be-
fore a state court (see Newsletter of May 29, 2006). 

Attachments:  
- DRC decision of January 9, 2009 
- CAS 2009/A/1856-1857 of June 7, 2010 
- 4A_402/2010 of February 17, 2011 
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Hansjörg Stutzer (h.stutzer@thouvenin.com) 
 



Decision of the 
Dispute Resolution Chamber 

passed in Zurich, Switzerland, on 9 January 2009,  

in the following composition: 

Slim Aloulou (Tunisia), Chairman 

Philippe Diallo (France), member 

Mohamed Mecherara (Algeria), member 

Theo van Seggelen (Netherlands), member 

Carlos Soto (Chile), member 

on the claim presented by the club 

F,  
as Claimant / Counter-Respondent 

against the player 

S,  
as Respondent / Counter-Claimant 

regarding a contractual employment-related dispute arisen between the 
aforementioned parties. 
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I. Facts of the case 

 

1. In July 2005, the club F (hereinafter: F or the club), affiliated to the T Football 
Federation, and the club J, affiliated to the I Football Federation, signed a transfer 
agreement for the transfer of the player S (hereinafter: the player) to the club F 
for a transfer compensation amounting to EUR 8�000�000. 

2. On 19 July 2005, the club F and the player, born on 24 December 1980, signed a 
preliminary employment agreement. Subsequently, the club and the player signed 
an additional undated document entitled �Agreement�. The preliminary 
employment agreement and the document entitled �Agreement� establish the 
principal contractual obligations of the parties, as they will be officialised with the 
signature of the official employment contract. 

3. On 22 July 2005, club F and the player signed the official employment contract of 
the T Football Federation, providing for a validity from 1 July 2005 to 31 May 
2009. 

4. From a financial point of view, the above-mentioned employment contract 
stipulates that the player shall receive a signing-on fee of EUR 250�000. The 
contract provides for a total salary amounting to EUR 1�850�000 net for the 
2005/2006 season (beginning in August), payable in ten equal instalments of EUR 
185�000 on the 25th of each month. For the 2006/2007 season, the contract 
stipulates a net payment of EUR 1�900�000, payable in ten equal instalments, for 
the 2007/2008 season, a net payment of EUR 1�950�000, payable in ten equal 
instalments, and finally for the 2008/2009 season, a total net salary of EUR 
2�000�000 again payable in ten equal instalments. 

5. This employment contract also establishes the option for the club to exercise the 
right to unilaterally extend the duration of the employment relationship for the 
2009/2010 season, providing the player with a total net salary of EUR 2�000�000 for 
the said season. 

6. On 4 February 2008, FIFA received a complaint from the club on the grounds that 
the player had unilaterally terminated the contract having been absent from the 
club without justification since December 2007.  

7. On 20 February 2008, FIFA forwarded the claim lodged by club F to the player. 

8. On 21 February 2008, the player requested from FIFA an extension of the 
deadline, until 5 March 2008, to provide his relevant position with regard to the 
claim lodged by the club. 

9. On 7 March 2008, the player requested the Dispute Resolution Chamber to 
suspend the present procedure in order to try to amicably settle the present affair. 
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10. On 18 March 2008, the legal representative of the player informed FIFA that the 
attempts to find a settlement agreement had failed. 

11. On 11 June 2008 and in view of the statements and respective claims of the 
parties, the FIFA administration, via an informative letter, advised the parties 
involved in this matter to consider their labour relationship as terminated and to 
focus on the financial aspects of the present dispute. 

12. With regard to the material aspects of the present procedure, the club is claiming 
from the player the payment of compensation for the unilateral termination of 
the employment contract by the player without just cause. The club considers that 
this compensation should be calculated based on a certain number of criteria, as it 
is detailed below. 

13. According to the club, the first criterion to be taken into account when calculating 
the compensation is the player�s salary and other benefits he was entitled to 
under the existing employment contract. 

14. The second criterion to be taken into consideration is the remaining period of 
validity of the contract as from the termination by the player without just cause, 
namely two and a half years (thus including the 2009/2010 season based on the 
extension option, cf. point I., 5. above). 

15. The third criterion is composed by the expenses incurred by the club: 

EUR 400�000 fee for the player�s agent; 

EUR 8�000�000 corresponding to the transfer compensation paid to J; 

EUR 390�000 in solidarity contribution paid to the player�s training clubs; 

USD 96�000 for the player�s house rental;  

58�914.81 in airfares and other expenses; 

EUR 3�000�000 for the transfer of the player T to club F due to the absence of the 
player (replacement costs). 

16. Consequently, and on the basis of the above objective criteria, the club states that 
compensation to be paid by the player of at least EUR 12�000�000 should be 
considered justified. 

17. Furthermore, the club requests that a sporting sanction corresponding to a six-
month restriction on playing matches be imposed on the player. 

18. For his part, the player rejects the claim of the club and in a counter-claim requests 
the following: 
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the club to pay compensation of no less than EUR 16�780�000 for breach of the 
employment contract without just cause (the player details as follows: EUR 
2�780�000 for the value remaining on the contract, EUR 14�000�000 for loss of 
future earnings, EUR 2�000�000 in damages, plus amounts for bonuses in 
accordance with FIFA�s position on the matter); 

sporting sanctions to be imposed on the club; 

the costs of the proceedings. 

19. With regard to the facts, the player mentions that in January 2007 he sustained an 
injury to his left knee during a training session with the club F but that, 
nonetheless, he continued to play for the club F between January and April 2007 
with the help of painkilling injections. He notes that the club misdiagnosed the 
injury and recommended the wrong medical treatment, as outlined in detail 
below. 

20. According to the player, in May 2007 the club�s medical team agreed that the 
player could undergo a surgery to correct the injury to his left knee. This 
operation took place on 23 May 2007 and was performed, according to the player, 
by a surgeon selected by club F. 

21. In July 2007, club F ordered the player to attend a pre-season training, but at that 
time the player began to experience difficulty breathing and pain in his left thigh. 
Subsequently, in August or September 2007, club F medical staff finally diagnosed 
him with asthma. According to the player, as a result of the club�s misdiagnosis, he 
developed blood clots in his left thigh. The player stresses that the club, and the 
medical professionals employed or used by the club were responsible for the 
diagnosis of his injury, the type of surgery performed, and the post-operative 
treatment. During the investigation, the player presented to the Dispute 
Resolution Chamber several alleged medical reports. 

22. As asserted by the player, between October and December 2007, while 
undergoing the wrong medical treatment, he continued to train and play with the 
club F. 

23. During the second week of December 2007, the player was admitted to hospital in 
order to undergo independent tests. The tests revealed that he had developed 
blood clots in his left leg and he was immediately prescribed anticoagulants. Ten 
days later, the club sent the player for further tests, following which he was 
recommended to start treatment with Coumadin (anticoagulant) for a period of 
three to six months. 

24. Following these difficulties, the player informed the club that he was not satisfied 
and that he would rather consult doctors known by him. According to the player, 
club F did not object to this and he went on a treatment with Dr X. The player 
mentions that he travelled on 20 December 2007 for a medical appointment with 
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Dr Y which was due to take place on 21 December 2007. Following the tests, the 
doctors in question agreed that the appropriate course of action following the 
operation in May 2007 would have been to prescribe anticoagulants, and that club 
F failure to do so had caused the appearance of the blood clots. The player 
provided the members of the Chamber with a medical report allegedly signed by 
Dr D establishing the above-mentioned facts. 

25. Dr Y�s report mentions in particular: 

that the club misdiagnosed the player as suffering from asthma; 

that the club�s error led to delayed diagnosis of the player, thus causing a real 
threat to the player�s health; 

that being under treatment with anticoagulants, the player should have been 
avoiding major physical exertion; 

that the player�s medical condition will persist for some time. 

26. The player adds that on 12 January 2008, the club officials travelled in order to 
check on the treatment prescribed by the  I Doctors. 

27. The player alleges that on 14 January 2008, being still in I, the club asked him to 
sign a statement of written consent allowing the club to �freeze� his employment 
contract in order for him not to be subject to the restrictions concerning the 
number of foreign players per team in accordance with the pertinent regulations 
of the T Football Federation. The player presented to the Dispute Resolution 
Chamber a letter dated 25 January 2008 sent by his legal representative to the 
club F, stating that he refused to consent to the above-mentioned deregistration. 

28. As regards his absence from the club, the player mentions firstly that club F had 
given him express verbal consent to continue his treatment in December 2007. 

29. At club F�s request, the player returned on 10 January 2008. The player notes that 
it was at the recommendation of the club�s President that he returned for a 
second consultation with Dr X, accompanied by club representatives. 

30. Furthermore, at that time, club F allegedly gave the player a verbal consent to 
attend the Cup of Nations to be held from 20 January 2008 to 10 February 2008, as 
a special adviser to the representative team of the G Football Association. In 
addition, the player asserts that the club was obliged to release him in accordance 
with the request presented by the Football Association to the club F. 

31. As regards the requests the club made to the player to attend medical 
appointments or other meetings, the player outlined that he did not consider 
himself bound to comply with these requests, in particular due to the fact that on 
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16 January 2008 he was still in for medical treatment, as authorised by the club, 
and was also preparing his trip. 

32. Consequently, and on the basis of the above-mentioned events, the player claims 
that the club had breached its duty of confidence and duty of care towards him, 
particularly due to its misdiagnosis and the incorrect medical treatment he had 
undergone. 

33. Furthermore, the player points out that a number of the club�s other actions 
constituted grounds for termination of contract, including the fact that the club 
gave medical information to the media without his authorisation, extended the 
duration of the employment contract unilaterally, and refused to provide him 
with a copy of the employment contract at the basis of the present litigation. 

34. In his statement, the player also mentions that he was still receiving a 
rehabilitation treatment and that he considers that the employment contract was 
terminated at the end of the 2007/2008 season. In view of all the above-
mentioned facts, the player submitted a counter-claim against the club, as 
detailed at the beginning of the present facts (cf. point I., 18. above). 

35. For its part, the club informed FIFA that before the current proceedings and while 
the employment contract at the centre of this dispute was in force, secret 
negotiations had taken place between the player�s agent and a number of clubs, 
in particular FC S, affiliated to the G Football Federation. 

36. With regard to the payment of the salaries made to the player, the club adds that 
it has always fulfilled its financial obligations towards the player and that the 
player received all of his salary payments up to and including April 2008. The club 
insists on the fact that the payment of the salaries for the months of January, 
February and March 2008 were transferred to the player�s bank account. 

37. The club mentions that the period following the surgery in May 2007, which was 
performed by one of the club�s external doctors, passed without incident. The club 
had always taken care of the player and his health, providing him with all the 
necessary medical assistance and treatment. 

38. On 5 September 2007, the player attended a hospital in I and the respiratory tests 
carried out detected a bronchospasm. The club adds that the player later visited 
the hospital again and a deep vein thrombosis was detected, as a result of which 
he was immediately admitted and prescribed a course of treatment. 

39. The club alleges that all of this medical information was confirmed in the medical 
report prepared by the executive committee of the cardiovascular surgery society, 
dated 1 February 2008. The report in question, which was provided by the club F 
during the present investigation, mentions that the player had a deep vein 
thrombosis following an operation and that the final diagnosis was reached seven 
months later. The report also notes that this condition does not prevent the 
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patient from resuming sport and that it is not expected to affect the player�s 
performance. 

40. The club outlines that, independently of the medical tests, the player had already 
left the club F before Christmas 2007, on 23 or 24 December 2007, without the 
necessary authorisation from the club. Club F asserts that on 16 January 2008, it 
sent the player a letter inviting him to join the team in I by 19 January 2008 at the 
latest, with the intention to continue his treatment and to undergo a regular 
health check with the club�s medical team. The club confirmed that the player did 
not report to the club on 19 January 2008. 

41. On 22 January 2008, the club notified the player that it had exercised the 
unilateral option to extend the employment contract for the 2009/2010 season. 

42. The club subsequently reported that it had taken the decision to send the player 
for a medical check-up at the Clinic in United States of America, one of the world�s 
most renowned medical centres. Accordingly, the club adds that it had arranged 
an appointment for the player at the clinic on 29 January 2008. The club also notes 
that it sent the player�s legal representative a fax on 25 January 2008, asking him 
to attend the relevant appointment. 

43. The player did not attend the appointment and did not furnish the club with any 
reason for his failure to do so. In fact, the player allegedly stayed in his country of 
origin � in order to serve as a special adviser to the representative team of the 
Football Association during the Cup of Nations. 

44. On 28 January 2008, the club management fined the player for the non-fulfilment 
of his contractual obligations. The club adds that the player was informed of this 
decision on 1 February 2008 at his legal domicile and that the fine amounted to 
USD 73�500. 

45. The player informed FIFA that he considered this fine unacceptable, as his 
absences had always been authorised by the club. 

46. In the statement it submitted to FIFA, the club refers to the club�s disciplinary 
regulations (F Club Professional Football Team 2007-2008 Season � Disciplinary 
Guidelines), which provide that the player must undergo the therapies, treatment 
and programmes established by the club. The club also cites article 9.5 of its 
disciplinary regulations, which stipulates that injured players may not be absent 
during their injury period without the authorisation of the doctor  of the club. 

47. The club therefore asserts that the player was not entitled to leave the club for 
health-related reasons, due to the medical treatment under the supervision of the 
club�s medical team. 
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48. As a result of the player�s absence, the club F had to hire the player T on a loan 
basis from 15 January 2008 to 30 June 2009 for a total net amount of EUR 
1�500�000. The club signed an employment contract with this player valid until 31 
May 2009 for a total net salary of EUR 1�500�000. 

49. With regard to the club�s refusal to submit a copy of the employment contract, 
club F alleges that the player could easily have requested a copy from the T 
Football Federation. Equally, and according to the club, the player�s legal 
representative had never produced a power of attorney in order to be provided 
with the relevant employment contract. 

50. Consequently, and in view of the above, the club considers that the player 
unilaterally breached the employment contract signed with club F without just 
cause between December 2007 and January 2008. The club is requesting financial 
compensation from the player as outlined at the beginning of the present facts 
(cf. point I., 13.-16. above). 

 

II.  Considerations of the Dispute Resolution Chamber 

 

1. First of all, the Dispute Resolution Chamber analysed whether it was competent to 
deal with the case at hand. In this respect, it took note that the present matter 
was submitted to FIFA on 4 February 2008. Consequently, the Rules Governing the 
Procedures of the Players� Status Committee and the Dispute Resolution Chamber 
(hereinafter: Procedural Rules) are applicable to the matter at hand (cf. art. 18 par. 
2 and 3 of the Procedural Rules). 

2. Subsequently, the members of the Chamber referred to art. 3 par. 1 of the 
Procedural Rules and confirmed that in accordance with art. 24 par. 1 in 
combination with art. 22 lit. b of the Regulations on the Status and Transfer of 
Players (edition 2008) the Dispute Resolution Chamber is competent to deal with 
the matter at stake, which concerns an employment-related dispute with an 
international dimension between a player and club F. 

3. Furthermore, the Chamber analysed which regulations should be applicable as to 
the substance of the matter. In this respect, it confirmed that in accordance with 
art. 26 par. 1 and 2 of the Regulations on the Status and Transfer of Players 
(edition 2008), and considering that the present claim was lodged on 4 February 
2008, the current version of the regulations (edition 2008; hereinafter: 
Regulations) is applicable to the matter at hand as to the substance. 

4. Having established its competence and the applicable regulations, the Dispute 
Resolution Chamber examined the facts and documents submitted by the parties 
during the investigation of this case as well as their respective statements. The 
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members of the Chamber noted that after signing two preliminary agreements, 
on 22 July 2005 the parties signed the official employment contract of the T 
Football Federation, valid from 1 July 2005 to 31 May 2009. 

5. The Chamber highlighted that the underlying issue in this dispute, considering the 
claim and the counter-claim by the parties, was to determine whether the contract 
had been unilaterally terminated without just cause and if so, which party was 
responsible for the early termination of the contractual relationship in question. 
The Chamber also underlined that subsequently, if it were found that the 
employment contract was terminated without just cause, it would be necessary to 
determine the financial and/or sporting consequences for the party that 
terminated the relevant employment contract. 

6. Furthermore, the members of the Chamber noted that in January 2007, the player 
suffered an injury to his left knee during a training session with the club. It was 
also noted that on 23 May 2007, the player�s left knee was operated on as a result 
of the above-mentioned injury. The Chamber also took cognisance of the fact that 
following the surgery and after suffering various pains, particularly in his left 
thigh, the player developed blood clots in his left thigh. The members of the 
Chamber remarked that after suffering these pains, the player was diagnosed with 
asthma and it was not until December 2007, following further medical tests, that 
the blood clots in his left leg were officially discovered and deep vein thrombosis 
was detected. The player was then immediately prescribed anticoagulants. 

7. The Dispute Resolution Chamber then noted that following the latest mentioned 
diagnosis, in December 2007, the player travelled with the club�s consent to 
continue his medical treatment, in the course of which it was discovered that the 
appropriate treatment following the surgery on 23 May 2007 would have been to 
prescribe anticoagulants. Equally, the deciding authority acknowledged that at 
the club�s request, the player returned on 10 January 2008 and then travelled 
again to I, followed by club�s representatives, on or around 12 January 2008 for 
further medical consultations. 

8. The Chamber wished to point out here that neither of the parties disputed the 
facts of the case as described above (cf. point II., 6. and 7. above). 

9. On the basis of the above-mentioned facts and considering that none of them had 
been disputed by either of the parties, the Dispute Resolution Chamber concluded 
that following the surgery on 23 May 2007, the player had not received the 
appropriate post-operative treatment, which had caused health problems and the 
formation of blood clots in the player�s leg. It would appear from the different 
medical reports submitted by the parties that the appropriate treatment after the 
surgery would have been to prescribe anticoagulants. 

10. The Chamber also underlined that on 16 January 2008, the club had requested the 
player to report to the club by 19 January 2008 at the latest with a view to 
continuing the medical treatment and undergoing further health checks. 
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Furthermore, the members of the Dispute Resolution Chamber noted that on 25 
January 2008, the club had invited the player to travel to an appointment at the 
Clinic in the United States of America on 29 January 2008 with a view to 
undergoing a further in-depth medical examination. 

11. With regard to the aforementioned club�s letters of 16 and 25 January 2008, the 
Chamber took note that the player did not attend either of the two above-
mentioned appointments. 

12. The Chamber also observed that the player mentions that the club gave him its 
verbal consent to attend the Cup of Nations from 20 January 2008 to 10 February 
2008 in the role of special adviser to the representative team of the G Football 
Association. The player also argues that the club was obliged to release him in 
accordance with the G Football Association�s request presented to club F. 

13. Consequently, with regard to the early termination of the employment contract at 
the centre of this dispute, considering the above-mentioned established facts, the 
members of the Dispute Resolution Chamber concluded firstly that incorrect post-
operative treatment such as would appear to have been the case here, could not 
be considered to be the club�s responsibility and therefore could not justify the 
player�s termination of the employment contract with just cause. The 
responsibility, should it be established by a competent decision-making body, 
would lie with the medical establishment that performed the operation and 
prescribed the post-operative treatment. By the same token and to support this 
view, the members of the Dispute Resolution Chamber underlined that in order to 
attribute responsibility, it would be necessary to establish an appropriate causal 
relationship (a cause is appropriate when it naturally, in the ordinary course of 
events and according to empirical knowledge, produces the effect that has 
resulted in such a way that it would generally appear to have been contributed to 
by said cause) between the prejudice and the defendant�s behaviour. In this case, 
the members of the Chamber concluded that the club�s behaviour neither directly 
caused, nor was sufficient to cause, the formation of blood clots in the player�s left 
leg and the deep vein thrombosis detected in the player. In fact, the club had 
undisputedly at all times put medical treatment at the player�s disposal in order to 
properly cure his injury and provided him with the relevant internal and external 
medical staff. Eventually, in view of the course of action it had even organised a 
medical check-up at the Clinic in the United States of America which was 
scheduled at the end of January 2008, however, was not attended by the player. 

14. Having thus cleared the club of any extra-contractual responsibility, the members 
of the Chamber focused on establishing whether within the framework of the 
contractual relationship in question, the employer, club F, had breached the duty 
of care towards the employee that is inherent in the working relationship 
between an employer and its employee. In this case, the members underlined once 
again that the club in question took all available measures to take care of the 
player�s health and, in particular, allowed him to undergo surgery and various 
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medical tests in various establishments even abroad. Furthermore, the Dispute 
Resolution Chamber pointed out that the club�s duty of care had been confirmed 
by both its desire to see the player on 19 January 2008 with a view to continuing 
his medical treatment and his undergoing regular health checks and the 
appointment the club made for the player at the Clinic in the United States of 
America on 29 January 2008 in order to undergo in-depth examinations. 

15. In view of the above, the Dispute Resolution Chamber established that the club 
had properly fulfilled the duty of confidence and care towards the player that are 
required within the framework of a contractual employment relationship. As a 
consequence, the Chamber rejected the player�s argument that the club 
unlawfully terminated the employment contract through failing in its duty of care, 
mainly due to the misdiagnosis and the incorrect medical treatment he received. 

16. Furthermore and with regard to the player�s allegation that the club breached the 
relevant employment contract by giving medical information to the media 
without his authorisation, the Chamber noted that in accordance with art. 12 par. 
3 of the Procedural Rules, any party claiming a right on the basis of an alleged fact 
shall carry the burden of proof. Consequently, the Chamber pointed out that the 
player had been unable to provide any evidence concerning this assertion. 

17. In continuation, the members of the decision-making body focused on the 
conduct of the player. First of all, the Chamber referred to the player�s argument 
that he had been released by the club from 20 January 2008 to 10 February 2008 
to attend the  Cup of Nations as a special adviser to the representative team of the 
G Football Association. The player mentions that this absence was perfectly 
justified because the club itself had verbally consented to it and also because the 
club was obliged to release him in accordance with the relevant G Football 
Association�s request. 

18. In this respect, and in particular, the alleged verbal authorisation by the club to 
attend the Cup of Nations, the Chamber noted again that in accordance with art. 
12 par. 3 of the Procedural Rules, the player had been unable to provide any 
evidence that the club had effectively authorised him to attend the Cup of Nations 
as an adviser to the Football Association, from 20 January 2008 to 10 February 
2008. 

19. With regard to the club�s alleged obligation to release the player for said 
competition in accordance with the G Football Association�s request, the members 
of the Chamber wished to underline that, given that the player was unable to play 
for his representative team at the competition in question due to his injury, the 
club F was not under any obligation to release the player in accordance with 
Annexe 1 of the Regulations for the period of the competition in question. 
Furthermore, the members of the Chamber remarked that Annexe 1 of the 
Regulations does not provide for the release of a player so that he can act as a 
consultant to his representative team. Indeed, the scope of application of the 
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annexe in question only relates to players who are required to actively take part in 
a match for their representative team in accordance with the coordinated 
international match calendar. 

20. The members of the Chamber thus concluded that the player was not authorised 
to attend the Cup of Nations from 20 January 2008 to 10 February 2008 in order to 
act as an adviser to the representative team of the G Football Association because 
firstly, he had received no authorisation from the club and secondly, said absence 
did not fall within the scope of Annexe 1 of the Regulations.  

21. Having resolved the issue relating to the Cup of Nations, the members noted that 
the player in question had not complied with the two letters from the club 
requesting him to report to the club by 19 January 2008 at the latest and to the 
Clinic on 29 January 2008. In this regard, the Chamber mentioned that the 
employer may issue specific instructions to employees as a corollary to the 
essential element of an employment contract, namely the relationship of 
subordination, provided that said instructions are in accordance with the club�s 
needs and respect the player�s rights. In this case, the members concluded that the 
player had not complied with the instructions issued by the club and that he 
should have done so in accordance with the terms of the employment contract, 
especially since the relevant instructions had been issued with a view to 
safeguarding and preserving the health of the player. 

22. Consequently, and in light of the above, the members of the Dispute Resolution 
Chamber decided that in abandoning the club without authorisation and not 
complying with the club�s instructions, eventually and in particular in failing to 
attend the second appointment on 29 January 2008, the player had terminated 
the employment contract without just cause from that date. 

23. Consequently, having determined which party terminated the employment 
contract without just cause, the Dispute Resolution Chamber focused on the 
potential financial and/or sporting consequences for the player of said termination 
of contract without just case. 

24. This decision-making body considered all the facts of the case and deemed that 
the player�s responsibility for the termination of the employment contract without 
just cause was mitigated and therefore diminished by several attenuating 
circumstances in the player�s favour, as explained below. 

25. First of all, the Chamber noted that when the player refused to sign the document 
concerning his deregistration proposed by the club on 14 January 2008 so that the 
club was no longer subject to the restrictions on the number of foreign players per 
team in accordance with the regulations of the T Football Federation, the club�s 
attitude towards the player suddenly changed and, inter alia, it no longer allowed 
the player to continue his medical treatment as he had done up to that point. 
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26. Another mitigating factor borne in mind by the Chamber was that already on 22 
January 2008, the club exercised the unilateral option to extend the employment 
contract for the 2009/2010 season, i.e. 16 months prior to the initial expiry date of 
the employment contract and, in particular, only 13 days before the club officially 
lodged its claim with FIFA. According to the Chamber�s free consideration, this 
shows that the option in question was only exercised in order to claim greater 
financial compensation for breach of contract without just cause in connection 
with the player in these proceedings in accordance with art. 17 of the Regulations. 
In this respect and with regard to unilateral options to extend the duration of an 
employment contract, the Dispute Resolution Chamber outlined that in 
accordance with its hitherto jurisprudence, as a general rule and without 
compromising the validity of the initial duration of a contract, an unilateral option 
in favour of a club cannot be considered, since it limits the freedom of the player 
in an excessive manner and leads to an unjustified disadvantage of the player�s 
right towards the club, i.e. the employer, in particular, if like in the case at hand, 
the remuneration after the extension payable to the player is not increased. 

27. The Chamber also highlighted another fact which diminishes the player�s 
responsibility in the present case. The Chamber noted that the club signed a loan 
agreement for the player T valid from 15 January 2008 to 30 June 2009. The 
Chamber also observed that the club requested the player to report for duty by 19 
January 2008 at the latest. Consequently, the Dispute Resolution Chamber 
concluded that the reason for the engagement of the player T cannot be entirely 
attributed to the absence of the player because at the time of the signature of the 
loan agreement in question, there was no indication to the club F that the player 
would not report for duty by the imposed deadline. 

28. Another attenuating circumstance to be considered in connection with the 
player�s contractual liability is that following all the health problems caused by the 
injury he suffered in January 2007, he was in a psychological state that could be 
described as fragile and depressed for reasons not linked to his behaviour and for 
which he could not be held responsible. In this respect, the Chamber deemed it 
appropriate to point out that prior to the relevant health problems the player had 
always shown an adequate and untainted stance. 

29. Furthermore, having determined which party terminated the employment 
contract without just cause and the degree of responsibility for said termination, 
the members of the Dispute Resolution Chamber focused on the potential 
financial and/or sporting consequences in this case. 

30. With regard to the financial consequences of the termination of the employment 
contract, the Chamber referred to art. 17 par. 1 of the Regulations and recalled 
that the said provision provides for a non-exhaustive enumeration of criteria to be 
taken into consideration when calculating the amount of compensation payable. 
Therefore, another objective criteria may be taken into account at the discretion 
of the deciding authority. 
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31. On this basis, the members of the Chamber highlighted that all the financial 
obligations provided for in the contract had been fulfilled towards the player until 
the end of April 2008. This fact was not disputed by the player. Thus, the club F 
remunerated the player beyond the termination of the employment contract 
without just cause, that occurred on 29 January 2008. The Chamber deemed that it 
should consider this fact in determining the amount of compensation to be paid 
by the player. 

32. On the other hand, the Chamber acknowledged that on 28 January 2008 the club 
management had already fined the player for the non-respect of his contractual 
obligations, i.e. presumably and primarily for the unauthorised absence as of 20 
January 2008. The relevant fine amounted to USD 73�500. Also this objective 
element should, according to the Chamber, be duly considered. 

33. Referring to the criteria mentioned in art. 17 par. 1 of the Regulations, the 
deciding authority noted that the time remaining on the contract that was 
breached following the cessation of the salary payments by the club and while not 
considering the additional 2009/2010 season for the reasons mentioned in point 
II., 26. above, is of 16 months. The remuneration due to the player under the said 
contract for the originally remaining time amounts to EUR 2�195�000. The player is 
yet to sign a new contract. Furthermore, the non-amortised part of the 
compensation paid to J amounts to EUR 2�212�766 (total duration of original 
employment contract 47 months [1 July 2005 to 31 May 2009]; time remaining 13 
months [1 May 2008 to 31 May 2009]). In this regard, the Chamber considered that 
also the signing-on fee paid to the player in the amount of EUR 250�000 should be 
shortened on a pro rata temporis basis, which leads to an amount of EUR 69�149 
to be considered for the calculation of the compensation due. 

34. Equally, and while referring once again to art. 12 par. 3 of the Procedural Rules, 
the members of the Chamber considered that club F had not sufficiently specified 
respectively, was unable to present clear evidence for fees allegedly paid to 
agents, solidarity contribution paid in addition to the transfer compensation paid 
to J (solidarity mechanism is to be deducted from agreed transfer compensation 
according to art. 1 of Annexe 5 of the Regulations) and the alleged airfares and 
other expenses. Therefore, the relevant positions could not be considered. Also, 
the Chamber did not take into account the alleged rent of the house for the 
period following the player�s departure. 

35. In view of all of the above, the Chamber concluded that bearing in mind art. 17 
par. 1 of the Regulations, among others, as well as the circumstances of the case, 
in particular the and attenuating circumstances which diminished the player�s 
contractual responsibility, after having duly taken into account the specificities of 
the present case, compensation of EUR 2�281�915 payable by the player to the club 
F would appear fair and proportionate. Furthermore, the members of the 
Chamber decided not to impose sporting sanctions on the player due to the 
specific circumstances of this case. 
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36. Also, for the sake of good order, having determined that the player terminated 
the employment contract without just cause, the members of the Chamber 
decided to reject the player�s counter-claim in full. 

37. The Dispute Resolution Chamber hereby decides to order the player S to pay the 
sum of EUR 2�281�915 to the club F in compensation for unilateral termination of 
the employment contract without just cause on the part of the player.  

 

III. Decision of the Dispute Resolution Chamber 

 

1. The claim of the Claimant / Counter-Respondent, the club F, is partially accepted. 

2. The Respondent / Counter-Claimant, the player S, is ordered to pay to the 
Claimant / Counter-Respondent, the club F, the amount of EUR 2�281�915 within 
30 days as from the date of notification of this decision. 

3. Any further claims lodged by the Claimant / Counter-Respondent, the club F, are 
rejected. 

4. In the event that the above-mentioned amount is not paid within the stated 
deadline, an interest rate of 5% per year will apply as of expiring of the fixed time 
limit and the present matter shall be submitted upon the party�s request to FIFA�s 
Disciplinary Committee for its consideration and decision. 

5. The Claimant / Counter-Respondent, the club F, is directed to inform the 
Respondent / Counter-Claimant, the player S, immediately and directly of the 
account number to which the remittance is to be made and to notify the Dispute 
Resolution Chamber of every payment received. 

6. The counterclaim of the Respondent / Counter-Claimant, the player S, is rejected. 

***** 

Note relating to the motivated decision (legal remedy): 

 

According to art. 63 par. 1 of the FIFA Statutes, this decision may be appealed against 
before the Court of Arbitration for Sport (CAS). The statement of appeal must be sent 
to the CAS directly within 21 days of receipt of notification of this decision and shall 
contain all the elements in accordance with point 2 of the directives issued by the CAS, 
a copy of which we enclose hereto. Within another 10 days following the expiry of the 
time limit for filing the statement of appeal, the appellant shall file a brief stating the 
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facts and legal arguments giving rise to the appeal with the CAS (cf. point 4 of the 
directives). 

The full address and contact numbers of the CAS are the following: 

Court of Arbitration for Sport 
Avenue de Beaumont 2 
1012 Lausanne 
Switzerland 
Tel: +41 21 613 50 00 
Fax: +41 21 613 50 01 
e-mail: info@tas-cas.org 
www.tas-cas.org 
 
For the Dispute Resolution Chamber: 

 
 
 
Markus Kattner 
Deputy Secretary General 
 
Encl. CAS directives 
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Urteil vom 17. Februar 2011
I. zivilrechtliche Abteilung
 
Besetzung
Bundesrichterin Klett, Präsidentin,
Bundesrichter Corboz,
Bundesrichterin Rottenberg Liatowitsch,
Gerichtsschreiber Leemann.
 
Verfahrensbeteiligte
X.________,
vertreten durch Rechtsanwälte
Philipp J. Dickenmann und Reto Hunsperger,
Beschwerdeführerin,
 
gegen
 
A.________,
vertreten durch Rechtsanwalt Dr. Stephan Netzle,
Beschwerdegegner,
 
Fédération Internationale de Football Association (FIFA),
vertreten durch Rechtsanwalt Christian Jenny,
Verfahrensbeteiligte.
 
Gegenstand
Internationales Schiedsgericht; rechtliches Gehör,
 
Beschwerde gegen den Schiedsentscheid des Tribunal Arbitral du Sport (TAS) vom 7. Juni 2010.
Sachverhalt:
 
A.
A.a X.________ (Beschwerdeführerin), eine juristische Person mit Sitz in Istanbul, ist ein türkischer
Fussballclub. Die Beschwerdeführerin ist Mitglied des türkischen Fussballverbands, der wiederum der
Fédération Internationale de Football Association (FIFA; Verfahrensbeteiligte) mit Sitz in Zürich angehört.
A.________ (Beschwerdegegner), ist ein professioneller Fussballspieler aus Y.________. Er spielt derzeit beim
italienischen Fussballclub FC Z.________.
A.b Seit der Saison 2003/2004 spielte der Beschwerdegegner für den italienischen Fussballclub Q.________. Im
Juli 2005 stimmte der Q.________ gegen Erhalt einer Entschädigung von EUR 8 Mio. einem Transfer des
Beschwerdegegners zur Beschwerdeführerin zu. Im Zusammenhang mit diesem Transfer musste die
Beschwerdeführerin zudem Solidaritätsbeiträge an Dritte im Betrag von EUR 390'000.-- erbringen. Zudem zahlte
sie dem Spielervermittler des Beschwerdegegners EUR 200'000.--.
Am 19. Juli 2005 schloss der Beschwerdegegner mit der Beschwerdeführerin einen Arbeitsvertrag mit einer
festen Dauer vom 1. Juli 2005 bis 30. Juni 2009 ab. Der Vertrag sah neben einem sofort zahlbaren Handgeld
("signing fee") von EUR 250'000.-- für die vereinbarten vier Dienstjahre ein Jahressalär von EUR 1.85 Mio. (1.
Jahr), EUR 1.9 Mio. (2. Jahr), EUR 1.95 Mio. (3. Jahr) bzw. EUR 2 Mio. (4. Jahr) vor. Im Weiteren verpflichtete
sich die Beschwerdeführerin, dem Beschwerdegegner einen Audi A4, eine möblierte Wohnung sowie jährlich
fünf Flugscheine Istanbul - Y.________ - Istanbul zur Verfügung zu stellen. Der Beschwerdeführerin wurde



schliesslich das Recht eingeräumt, das Arbeitsverhältnis einseitig um ein Jahr, d.h. für die Spielsaison 2009/2010,
zu verlängern.
In der Folge unterzeichneten die Parteien einen weiteren, undatierten Arbeitsvertrag, der die Bedingungen der
Vereinbarung vom 19. Juli 2005 bestätigte und einzelne Punkte ergänzte. So wurde unter anderem der Betrag für
die dem Beschwerdegegner zur Verfügung zu stellende möblierte Wohnung auf USD 3'000.-- beschränkt und
eine erfolgsabhängige Prämie auf Grundlage des "incentive scheme" der Beschwerdeführerin vereinbart, die
dem Spieler zusätzlich zu seinem Salär zustehen soll. Der Beschwerdegegner verpflichtete sich zudem
ausdrücklich, die Reglemente der Beschwerdeführerin zu beachten, ihre Weisungen zu befolgen, seiner
Gesundheit Sorge zu tragen und an den offiziellen Spielen, Freundschaftsspielen, Trainings und Trainingslagern
der Beschwerdeführerin teilzunehmen.
Am 22. Juli 2005 unterzeichneten die Parteien einen dritten Vertrag, der dem Formularvertrag des türkischen
Fussballverbands entspricht. Darin wiederholten sie im Wesentlichen die Bedingungen der beiden
vorangehenden Vereinbarungen, mit Ausnahme der Vertragsdauer, die um einen Monat (d.h. bis zum 31. Mai
2009) verkürzt wurde, sowie der Bestimmung, dass der versprochene Lohn ohne Abzug von Steuern ("free of
taxes of the Player") zu entrichten sei.
A.c Im Januar 2007 verletzte sich der Beschwerdegegner anlässlich eines Freundschaftsspiels in Ankara am
linken Knie. Nachdem die Verletzung im März 2007 noch nicht verheilt war, veranlasste die Beschwerdeführerin
eine medizinische Untersuchung im R.________ Spital in Instanbul. Dabei wurde eine Schädigung des Knorpels
festgestellt, die einen operativen Eingriff erforderlich machte. Der Beschwerdegegner spielte jedoch noch bis
zum Ende der Saison 2006/2007 weiter, in der die Beschwerdeführerin den türkischen Meistertitel gewann.
Am 24. Mai 2007 unterzog sich der Beschwerdegegner einer Operation. Dabei wurde in Anwendung eines
besonderen Transplantationsverfahrens ("mosaicplasty") der beschädigte durch einen gesunden Knorpel ersetzt.
Während der Erholungsphase nach durchgeführter Operation führten der Beschwerdegegner und seine Berater
Gespräche mit anderen Fussballclubs. Am 11. Juli 2007 bestätigte der FC S.________ gegenüber der
Beschwerdeführerin sein Interesse an einer Übernahme des Spielers gegen eine Entschädigung von EUR 4 Mio.
Obwohl die Beschwerdeführerin dieses Angebot ablehnte, drängten die Berater weiter auf einen Transfer,
worauf die Beschwerdeführerin der FIFA beantragte, Sanktionen gegen die Berater des Beschwerdegegners und
den deutschen Fussballclub zu verhängen.
Am 5. September 2007 wurde der Beschwerdegegner, nachdem er sich über Ermüdungs- und
Atemnoterscheinungen sowie Husten beklagt hatte, wiederum in das R.________ Spital überwiesen. Ein
Lungenspezialist diagnostizierte daraufhin eine Asthmaerkrankung und verschrieb die Einnahme von
Medikamenten.
Am 10. Oktober 2007 wurde der Beschwerdegegner wegen Atembeschwerden erneut in das gleiche Spital
eingewiesen.
Im Oktober 2007 nahm der Beschwerdegegner seine offizielle Wettkampftätigkeit wieder auf. Er spielte im
November 2007 anlässlich eines Vierländerturniers für die Nationalmannschaft Y.________ und absolvierte am
1. Dezember 2007 sein letztes Wettkampfspiel für die Beschwerdeführerin.
Im Dezember 2007 wurde der Beschwerdegegner abermals in das R.________ Spital eingewiesen, da sich sein
Gesundheitszustand nicht gebessert hatte. Diesmal stellten die Ärzte eine akute Thrombose im linken
Oberschenkel sowie eine Lungenembolie fest. Diese Diagnose wurde sodann auch von den italienischen Ärzten
bestätigt, die der Beschwerdegegner im Dezember 2007 bzw. Januar 2008 mit Zustimmung der
Beschwerdeführerin konsultierte.
Am 12. Januar 2008 fand in Italien ein Treffen statt, an dem neben dem Beschwerdegegner sowie verschiedenen
Vertretern der Beschwerdeführerin auch ein Arzt des R.________ Spitals und die vom Beschwerdegegner
beauftragten Ärzte teilnahmen. Anlässlich dieses Treffens wurde der Beschwerdegegner erneut untersucht,
wobei die italienischen Ärzte diverse Blutgefässerkrankungen im operierten linken Bein des Spielers sowie eine
Lungenembolie feststellten. Noch während des Treffens kam es zwischen den medizinischen Experten der
Parteien zu Meinungsverschiedenheiten hinsichtlich der Diagnose, der erforderlichen Behandlung sowie der
Frage, ab wann der Spieler wieder in der Lage sein sollte, zu trainieren und wettkampfmässig zu spielen.
Angesichts der verletzungsbedingten Spielunfähigkeit bat die Beschwerdeführerin den Beschwerdegegner um
Aussetzung seiner Spielberechtigung bis zum letzten Spiel der Saison 2007/2008, das auf den 11. Mai 2008
angesetzt war, was der Beschwerdeführerin nach den anwendbaren Regeln des türkischen Fussballverbands
erlaubt hätte, einen anderen ausländischen Spieler anstelle des Beschwerdegegners einzusetzen. Am 14. Januar
2008 bestätigte die Beschwerdeführerin gegenüber dem Beschwerdegegner, dass er trotz Aussetzung seiner
Spielberechtigung weiterhin seinen Lohn sowie andere vertragliche Leistungen erhalten und sein Arbeitsvertrag
aufrechterhalten würde. Der Beschwerdegegner verweigerte seine Zustimmung, da ihm die möglichen Folgen
einer solchen Aussetzung seiner Spielberechtigung unklar waren.



Am 16. Januar 2008 bat die Beschwerdeführerin den Beschwerdegegner, der sich noch immer in Italien aufhielt,
sich bis spätestens 19. Januar 2008 zurück zur Mannschaft nach Istanbul zu begeben, um seine medizinische
Behandlung und Rehabilitation unter der Aufsicht ihres Medizinalpersonals weiterzuführen. Dabei drohte sie
ihm an, seinen Fall der FIFA zu melden, sollte er diese Anweisungen nicht befolgen. Der Beschwerdegegner
erschien am 19. Januar 2008 nicht in Instanbul, sondern reiste nach Y.________, um zwischen 20. Januar und
10. März 2008 dem Afrika Cup als Berater ("special adivsor") beizuwohnen.
Am 22. Januar 2008 erklärte die Beschwerdeführerin, ihr vertragliches Recht zur Verlängerung des
Arbeitsverhältnisses um ein Jahr ausüben zu wollen. Im Weiteren forderte sie den Beschwerdegegner auf,
unverzüglich nach Istanbul zurückzukehren.
Am 25. Januar 2008 hielt die Beschwerdeführerin den Beschwerdegegner vergeblich dazu an, sich auf ihre
Kosten für eine am 29. Januar 2008 vorgesehene Untersuchung in die T.________ Klinik, Arizona (USA), zu
begeben.
A.d Am 28. Januar 2008 verhängte die interne Disziplinarkommission der Beschwerdeführerin eine Busse im
Betrag von USD 73'500.-- gegen den Beschwerdegegner wegen Zuwiderhandlung gegen verschiedene
Bestimmungen der internen Reglemente.
A.e Mit Schreiben vom 31. Januar und 4. Februar 2008 beschwerte sich die Beschwerdeführerin bei der FIFA
und beantragte ihr unter anderem, es seien der Beschwerdegegner und seine Berater zu verwarnen, es sei der
Beschwerdegegner zur Rückkehr nach Istanbul aufzufordern und es seien sportliche Sanktionen zu verhängen.
Es folgte ein Austausch verschiedener Eingaben.
Am 21. April 2008 leitete die Beschwerdeführerin bei der Kammer zur Beilegung von Streitigkeiten der FIFA
("Dispute Resolution Chamber") ein Verfahren ein und beantragte, der Beschwerdegegner sei zur Zahlung einer
Entschädigung im Betrag von EUR 12 Mio. zu verpflichten und zudem während sechs Monaten für die
Teilnahme an offiziellen Wettkämpfen zu sperren.
Mit Entscheid vom 9. Januar 2009 sprach die Kammer zur Beilegung von Streitigkeiten der Beschwerdeführerin
eine Entschädigung von EUR 2'281'915.-- zu; die Widerklage des Beschwerdegegners wies sie ab.
Im November 2009 unterzeichnete der Beschwerdegegner einen Einjahresvertrag mit dem Fussballclub FC
Z.________ für ein Jahressalär von ungefähr EUR 200'000.-- netto. Bislang wurde er allerdings bei keinem
offiziellen Spiel eingesetzt.
 
B.
Am 25. Mai 2009 appellierte die Beschwerdeführerin beim Tribunal Arbitral du Sport (TAS) gegen den
Entscheid der Kammer zur Beilegung von Streitigkeiten der FIFA vom 9. Januar 2009 mit dem Antrag, es sei der
angefochten Entscheid teilweise aufzuheben und der Beschwerdegegner zur Zahlung von EUR 12'131'178.--
sowie EUR 701'190.--, jeweils zuzüglich Zins, zu verpflichten.
Ebenfalls am 25. Mai 2009 erhob der Beschwerdegegner beim TAS Berufung gegen den Entscheid der Kammer
zur Beilegung von Streitigkeiten der FIFA vom 9. Januar 2009. Er beantragte, es sei der angefochtene Entscheid
aufzuheben und festzustellen, dass er gegenüber der Beschwerdeführerin nicht haftbar sei, weil er sein
Arbeitsverhältnis aus wichtigem Grund beendet habe, eventualiter weil der geschuldete Schadenersatz Null
betrage. Zudem sei die Beschwerdeführerin widerklageweise wegen Vertragsverletzung und unerlaubter
Handlung zu einer vom Schiedsgericht festzusetzenden Schadenersatzzahlung zu verurteilen.
Mit Schiedsspruch vom 7. Juni 2010 hiess das TAS die Berufung des Beschwerdegegners insoweit gut, als es den
Entscheid der Kammer zur Beilegung von Streitigkeiten der FIFA vom 9. Januar 2009 teilweise aufhob, das
Klagebegehren der Beschwerdeführerin abwies und feststellte, dass der Beschwerdegegner keine Entschädigung
schulde.
Das TAS erwog gestützt auf die Reglemente der FIFA sowie das subsidiär anwendbare schweizerische Recht,
dass dem Beschwerdegegner eine Vertragsverletzung vorzuwerfen sei. Hinsichtlich der Vertragsdauer hielt es
dafür, dass die Beschwerdeführerin aufgrund ihrer Lohnzahlungen sowie ihres sonstigen Verhaltens zu Beginn
des Jahres 2008 anerkannt habe, dass das bis Ende Mai 2009 befristete Arbeitsverhältnis mit dem
Beschwerdegegner zunächst bis Ende April 2008 aufrechterhalten wurde und zu diesem Zeitpunkt vorzeitig
endete. Die von der Beschwerdeführerin geltend gemachte einseitige Vertragsverlängerung erachtete das TAS
für ungültig. Es stellte fest, dass der Beschwerdegegner ab Anfang 2008 und mindestens bis zum vereinbarten
Vertragsende aus gesundheitlichen Gründen nicht in der Lage war, Spiele auszutragen, ohne sich der Gefahr
ernsthafter Gesundheitsschäden auszusetzen. In Bezug auf den Vermögensschaden erwog das TAS in
Anwendung von Art. 17 des FIFA-Reglements bezüglich Status und Transfer von Spielern, Ausgabe 2005,
("Regulations for the Status and Transfer of Players"; nachfolgend: FIFA-Transferreglement), dass die
Beschwerdeführerin mit der vorzeitigen Beendigung des Arbeitsverhältnisses EUR 2'633'020.65 eingespart habe,
indem sie dem Beschwerdegegner von Anfang Mai 2008 bis Ende Mai 2009 weder einen Lohn noch andere



vertragliche Leistungen habe erbringen müssen. Der ihr aufgrund der ungerechtfertigten vorzeitigen
Vertragsauflösung zustehende Ersatz entspreche demgegenüber lediglich der Summe von EUR 2'445'106.35 für
nicht amortisierten Transferaufwand sowie dem zusätzlichen Schadenersatz ("supplementary damages") von
EUR 51'172.50 (entsprechend der verhängten Disziplinarstrafe im Betrag von USD 73'500.--). Unter
Berücksichtigung der "Besonderheit des Sports" ("specificity of sport") nach Art. 17 Abs. 1 des
FIFA-Transferreglements stehe der Beschwerdeführerin, die durch die vorzeitige Vertragsauflösung EUR
136'741.80 mehr eingespart als verloren habe, kein Schadenersatz zu.
 
C.
Mit Beschwerde in Zivilsachen vom 7. Juli 2010 beantragt die Beschwerdeführerin dem Bundesgericht, es sei
der Schiedsentscheid des TAS vom 7. Juni 2010 aufzuheben und die Sache zur neuen Entscheidung an das
Schiedsgericht zurückzuweisen.
Der Beschwerdegegner beantragt die Abweisung der Beschwerde, soweit überhaupt darauf eingetreten werden
könne. Das TAS beantragt die Abweisung der Beschwerde. Die FIFA hat auf eine aktive Beteiligung am
Verfahren verzichtet.
Die Akten des Schiedsverfahrens wurden beigezogen. Mit einer weiteren Eingabe vom 7. Dezember 2010 nahm
die Beschwerdeführerin Stellung zur Beschwerdeantwort sowie zur Vernehmlassung des TAS.
Erwägungen:
 
1.
Im Bereich der internationalen Schiedsgerichtsbarkeit ist die Beschwerde in Zivilsachen unter den
Voraussetzungen der Art. 190-192 IPRG (SR 291) zulässig (Art. 77 Abs. 1 lit. a BGG).
 
1.1 Der Sitz des Schiedsgerichts befindet sich vorliegend in Lausanne. Sowohl die Beschwerdeführerin als auch
der Beschwerdegegner hatten im relevanten Zeitpunkt ihren Sitz bzw. Wohnsitz ausserhalb der Schweiz. Da die
Parteien die Bestimmungen des 12. Kapitels des IPRG nicht schriftlich ausgeschlossen haben, gelangen diese zur
Anwendung (Art. 176 Abs. 1 und 2 IPRG).
 
1.2 Zulässig sind allein die Rügen, die in Art. 190 Abs. 2 IPRG abschliessend aufgezählt sind (BGE 134 III 186
E. 5 S. 187; 128 III 50 E. 1a S. 53; 127 III 279 E. 1a S. 282). Nach Art. 77 Abs. 3 BGG prüft das Bundesgericht
nur die Rügen, die in der Beschwerde vorgebracht und begründet worden sind; dies entspricht der in Art. 106
Abs. 2 BGG für die Verletzung von Grundrechten und von kantonalem und interkantonalem Recht
vorgesehenen Rügepflicht (BGE 134 III 186 E. 5 S. 187 mit Hinweis). Appellatorische Kritik ist unzulässig
(BGE 119 II 380 E. 3b S. 382).
 
1.3 Das Bundesgericht legt seinem Urteil den Sachverhalt zugrunde, den das Schiedsgericht festgestellt hat (Art.
105 Abs. 1 BGG). Es kann die Sachverhaltsfeststellung des Schiedsgerichts weder berichtigen noch ergänzen,
selbst wenn diese offensichtlich unrichtig ist oder auf einer Rechtsverletzung im Sinne von Art. 95 BGG beruht
(vgl. Art. 77 Abs. 2 BGG, der die Anwendbarkeit von Art. 97 BGG sowie Art. 105 Abs. 2 BGG ausschliesst).
Allerdings kann das Bundesgericht die tatsächlichen Feststellungen des angefochtenen Schiedsentscheids
überprüfen, wenn gegenüber diesen Sachverhaltsfeststellungen zulässige Rügen im Sinne von Art. 190 Abs. 2
IPRG vorgebracht oder ausnahmsweise Noven berücksichtigt werden (BGE 133 III 139 E. 5 S. 141; 129 III 727
E. 5.2.2 S. 733; je mit Hinweisen). Wer sich auf eine Ausnahme von der Bindung des Bundesgerichts an die
tatsächlichen Feststellungen der Vorinstanz beruft und den Sachverhalt gestützt darauf berichtigt oder ergänzt
wissen will, hat mit Aktenhinweisen darzulegen, dass entsprechende Sachbehauptungen bereits im
vorinstanzlichen Verfahren prozesskonform aufgestellt worden sind (vgl. BGE 115 II 484 E. 2a S. 486; 111 II
471 E. 1c S. 473; je mit Hinweisen).
 
1.4 Die Beschwerdeführerin stellt ihren rechtlichen Vorbringen eine ausführliche Sachverhaltsdarstellung voran,
in der sie den Ablauf der Ereignisse sowie des Verfahrens aus ihrer Sicht darlegt. Sie weicht darin in
verschiedenen Punkten von den tatsächlichen Feststellungen der Vorinstanz ab oder erweitert diese, ohne
substantiiert Ausnahmen von der Sachverhaltsbindung geltend zu machen. So trägt sie etwa vor, das
Schiedsgericht sei fälschlicherweise davon ausgegangen, dass sie im Rahmen des Transfers des
Beschwerdegegners effektiv lediglich einen Betrag von EUR 200'000.-- an den Spielervermittler bezahlt habe.
Sie kritisiert in ihrer Sachverhaltsdarstellung zudem in appellatorischer Weise den angefochtenen
Schiedsentscheid, als ob das Bundesgericht den Rechtsstreit von Grund auf neu beurteilen könnte. So stellt sie
den Erwägungen des TAS zum Zeitpunkt der Vertragsbeendigung sowie zur Schadensberechnung ihre eigene



Ansicht entgegen. Sie bringt etwa vor, das Schiedsgericht sei fälschlicherweise von der Ungültigkeit der von ihr
erklärten Vertragsverlängerung ausgegangen. Auch habe es zu Unrecht dafür gehalten, der Beschwerdegegner
sei ab Januar 2008 bis zum Ablauf seines Arbeitsvertrags gesundheitlich nicht mehr in der Lage gewesen, Spiele
zu bestreiten. Die Beschwerdeführerin trägt über mehrere Seiten vor, weshalb die Schadensberechnung sowie
die Schadenersatzbemessung durch das TAS ihrer Meinung nach in tatsächlicher und rechtlicher Hinsicht an
verschiedenen Fehlern leide. Ihre entsprechenden Ausführungen, denen sich keine rechtsgenügend begründete
Rüge nach Art. 190 Abs. 2 IPRG entnehmen lässt, haben daher unberücksichtigt zu bleiben.
Nach Art. 99 Abs. 1 BGG unzulässig ist die erstmals vor Bundesgericht aufgestellte Behauptung, der
Beschwerdegegner sei an der FIFA-Weltmeisterschaft 2010 in mehreren Ernstkämpfen eingesetzt worden. Diese
ist für das Beschwerdeverfahren vor Bundesgericht ebenso unbeachtlich wie die von der Beschwerdeführerin
hierzu eingereichten neuen Beweismittel.
 
2.
Die Beschwerdeführerin bringt vor, das Schiedsgericht habe im Zusammenhang mit den eingeklagten
Ansprüchen auf Lohnrückerstattung sowie Bezahlung der Disziplinarstrafe ein ihm unterbreitetes
Rechtsbegehren unberücksichtigt gelassen (Art. 190 Abs. 2 lit. c IPRG) und in verschiedener Hinsicht ihr
rechtliches Gehör verletzt (Art. 190 Abs. 2 lit. d IPRG).
 
2.1
2.1.1 Die Beschwerdeführerin rügt, sie habe im Verfahren vor dem Schiedsgericht "drei komplett
unterschiedliche Ansprüche" eingeklagt, nämlich gestützt auf Art. 17 des Transferreglements Schadenersatz
infolge unzulässiger vorzeitiger Vertragsauflösung im Umfang von EUR 12'131'178.--, die Rückzahlung zu
Unrecht bezahlter Löhne für den Zeitraum 19. Januar bis 30. April 2008 im Betrag von EUR 650'000.-- sowie
die im Januar 2008 ausgesprochene Disziplinarstrafe im Betrag von EUR 51'190.10. Das Schiedsgericht habe
sich jedoch mit dem Anspruch auf Rückzahlung von EUR 650'000.-- überhaupt nicht auseinandergesetzt,
während es den Anspruch auf Bezahlung der Disziplinarstrafe über EUR 51'190.10 "in einem völlig falschen
Gesamtkontext abgehandelt" habe.
2.1.2 Das Schiedsgericht ging davon aus, dass der Beschwerdegegner ab Anfang 2008 und mindestens bis zum
vereinbarten Vertragsende aus gesundheitlichen Gründen nicht ohne ernsthafte Gesundheitsgefährdung arbeiten
bzw. spielen konnte. In Bezug auf den Lohn für die Monate Januar bis April 2008 hielt es fest, die
Beschwerdeführerin habe dem Beschwerdegegner während dieser Zeit vorbehaltlos Lohn ausgerichtet. Obwohl
sie am 21. April 2008 formell ein Verfahren bei der Kammer zur Beilegung von Streitigkeiten der FIFA eröffnet
habe, sei dem Beschwerdegegner noch am 25. April 2008 der Lohn für den Monat April bezahlt worden.
Aufgrund dieser Umstände ging das TAS davon aus, die Beschwerdeführerin habe anerkannt, dass das
Arbeitsverhältnis bis Ende April 2008 Bestand hatte, bevor es vom Beschwerdegegner vorzeitig beendigt wurde.
Vor diesem Hintergrund kann der Beschwerdeführerin nicht gefolgt werden, wenn sie vorbringt, das TAS habe
in Ziffer 222 des Schiedsspruchs selbst bestätigt, den von ihr geltend gemachten Rückforderungsanspruch nicht
beurteilt zu haben. Vielmehr ist davon auszugehen, dass das Schiedsgericht den von ihr nach Bereicherungsrecht
geltend gemachten Rückerstattungsanspruch für den von Januar bis April 2008 ausgezahlten Lohn mit seinen
entsprechenden Erwägungen zumindest sinngemäss beurteilte, indem es für diese Zahlungen gerade von einem
von der Beschwerdeführerin anerkannten Rechtsgrund ausging. Wenn das TAS entschied, dass der
Beschwerdegegner der Beschwerdeführerin keine Entschädigung schulde (Dispositiv-Ziffer 1) und alle weiteren
Klagen abgewiesen werden (Dispositiv-Ziffer 4), so hat es damit auch den eingeklagten Bereicherungsanspruch
im Betrag von EUR 650'000.-- für angeblich irrtümlich bezahlten Lohn im Zeitraum vom 19. Januar 2008 bis 30.
April 2008 abgewiesen. Dass es nicht ausdrücklich auf den Bereicherungsanspruch Bezug nahm, verletzt unter
diesen Umständen den Gehörsanspruch der Beschwerdeführerin nicht. Aus dem Grundsatz des rechtlichen
Gehörs im Sinne von Art. 190 Abs. 2 lit. d IPRG ergibt sich nach der Rechtsprechung des Bundesgerichts kein
Anspruch auf Begründung des Schiedsspruchs (BGE 134 III 186 E. 6 S. 187 f. mit Hinweisen).
Das Schiedsgericht hat demnach weder ein Rechtsbegehren der Beschwerdeführerin unbeurteilt gelassen (Art.
190 Abs. 2 lit. c IPRG) noch den Grundsatz des rechtlichen Gehörs verletzt (Art. 190 Abs. 2 lit. d IPRG). Wenn
die Beschwerdeführerin in ihren weiteren Ausführungen unter Berufung auf Art. 62 ff., Art. 82 und Art. 324a
OR geltend macht, die Lohnzahlungen irrtümlich vorgenommen zu haben, weshalb ihr ein
bereicherungsrechtlicher oder gegebenenfalls vertraglicher Rückerstattungsanspruch zustehe, kritisiert sie den
angefochtenen Entscheid in inhaltlicher Hinsicht. Die materiellrechtliche Überprüfung eines internationalen
Schiedsentscheids durch das Bundesgericht ist jedoch auf die Frage beschränkt, ob der Schiedsspruch den Ordre
public missachtet (BGE 121 III 331 E. 3a S. 333). Dass dies der Fall wäre, macht auch die Beschwerdeführerin
nicht geltend.



2.2
2.2.1 In Bezug auf den geltend gemachten Anspruch von EUR 51'172.50 hielt das Schiedsgericht fest, dass der
Beschwerdeführerin unter Berücksichtigung der von ihr am 28. Januar 2008 verhängten Disziplinarstrafe von
USD 73'500.-- (entsprechend EUR 51'172.50) gegen den Beschwerdegegner für Zuwiderhandlungen gegen
verschiedene Bestimmungen ihrer internen Reglemente grundsätzlich ein zusätzlicher Schadenersatzanspruch in
diesem Betrag zustehe. Die Beschwerdeführerin habe aufgrund der Vertragsbeendigung jedoch EUR
2'633'020.65 eingespart, was den ihr an sich zustehenden Ersatzanspruch, bestehend aus dem nicht amortisierten
Transferaufwand (EUR 2'445'106.35) und dem zusätzlichen Schadenersatz (EUR 51'172.50), um EUR
136'741.80 übersteige. Der Grundsatz der "Besonderheit des Sports" ("specificity of sport") nach Art. 17 Abs. 1
des FIFA-Transferreglements gebiete es angesichts der konkreten Umstände, insbesondere der nicht wieder
gutzumachenden Gesundheitsschäden des Beschwerdegegners und deren Auswirkungen auf seine sportliche
Laufbahn, dass der Beschwerdeführerin kein Schadenersatz zugesprochen werde, wenn sich schon erwiesen
habe, dass sie infolge der Vertragsverletzung sogar Geld einsparte.
2.2.2 Die Beschwerdeführerin zeigt keine Gehörsverletzung auf, wenn sie hierzu vorträgt, das Schiedsgericht
habe den von ihr geltend gemachten Anspruch auf Bezahlung der verhängten Disziplinarstrafe zwar nicht völlig
unerwähnt gelassen, ihn jedoch "unter einem komplett falschen Gesamtkontext" abgehandelt. Ebenso wenig
zeigt sie einen nach Art. 190 Abs. 2 IPRG vorgesehenen Rügegrund auf, indem sie dem TAS eine "krass falsche"
und "absurde" Rechtsauffassung vorwirft und behauptet, es habe verkannt, dass dieser Anspruch "absolut nichts
mit dem FIFA Transferreglement 2005 zu tun" habe. Sie kritisiert damit vielmehr in unzulässiger Weise die
rechtlichen Erwägungen des angefochtenen Entscheids.
Die Beschwerdeführerin bringt zudem zu Unrecht vor, das Schiedsgericht habe ihre wesentlichen Argumente
nicht zur Kenntnis genommen, genauer den Umstand, dass sie ihren Anspruch auf Bezahlung der
Konventionalstrafe unabhängig und separat vom Schadenersatzanspruch gestützt auf Art. 17 des
FIFA-Transferreglements eingeklagt habe. Das Schiedsgericht hat den geltend gemachten Anspruch über USD
73'500.-- (entsprechend EUR 51'172.50) vielmehr als berechtigt erachtet, diesen jedoch - zusammen mit der
Entschädigung für den nicht amortisierten Transferaufwand - unter Berücksichtigung der "Besonderheit des
Sports" gemäss Art. 17 Abs. 1 des FIFA-Transferreglements gegen die noch höheren Ersparnisse aufgerechnet.
Die genannte Bestimmung stand im Zentrum des Verfahrens. Beiden Parteien, die im Schiedsverfahren je von
mindestens zwei Rechtsanwälten vertreten waren, musste das dem Schiedsgericht aufgrund der verwendeten
unbestimmten Rechtsbegriffe eingeräumte weite Ermessen bei Festsetzung der Entschädigung bewusst sein,
zumal die Bestimmung dazu anhält, die "Besonderheit des Sports" ("specificity of sport") sowie "alle anderen
objektiven Kriterien" ("any other objective criteria") zu berücksichtigen. Der Einbezug der Konventionalstrafe in
die Überlegungen des Schiedsgerichts unter diesem Titel erfolgte daher nicht in einer Weise, die es nach der
bundesgerichtlichen Rechtsprechung ausnahmsweise geboten hätte, die Parteien zu dieser rechtlichen
Würdigung noch besonders anzuhören. Entgegen der in der Beschwerde vertretenen Ansicht trifft nicht zu, dass
die Beschwerdeführerin bezüglich der eingeklagten Konventionalstrafe mit der Erheblichkeit von Art. 17 des
FIFA-Transferreglements vernünftigerweise nicht habe rechnen müssen (vgl. BGE 130 III 35 E. 5 S. 39 f.; 126 I
19 E. 2c/aa S. 22; 124 I 49 E. 3c S. 52).
Ob die Aufrechnung der verschiedenen Posten zutreffend erfolgte, beschlägt die schiedsgerichtliche
Rechtsanwendung, die - mit Ausnahme einer vorliegend (zu Recht) nicht gerügten Missachtung des Ordre public
(Art. 190 Abs. 2 lit. e IPRG) - einer materiellen Überprüfung durch das Bundesgericht nicht zugänglich ist.
 
3.
Die Beschwerdeführerin bringt vor, das Schiedsgericht habe ihren Anspruch auf rechtliches Gehör in einem
kontradiktorischen Verfahren verletzt, indem es feststellte, der Beschwerdegegner sei ab Anfang 2008 und
mindestens bis zum vereinbarten Vertragsende (d.h. Ende Mai 2009) nicht in der Lage gewesen, ohne
Gefährdung seiner Gesundheit Spiele auszutragen.
 
3.1 Nach Art. 182 Abs. 1 und 2 IPRG können die Parteien und allenfalls das Schiedsgericht die
schiedsgerichtliche Verfahrensordnung selbst bestimmen. Als verfahrensrechtliche Minimalgarantien der
Parteidisposition entzogen sind jedoch nach Art. 182 Abs. 3 IPRG die Ansprüche auf Gleichbehandlung der
Parteien und auf rechtliches Gehör in einem kontradiktorischen Verfahren. Art. 190 Abs. 2 lit. d IPRG lässt die
Anfechtung allein wegen der zwingenden Verfahrensregeln gemäss Art. 182 Abs. 3 IPRG zu. Danach muss das
Schiedsgericht insbesondere den Anspruch der Parteien auf rechtliches Gehör wahren. Dieser entspricht - mit
Ausnahme des Anspruchs auf Begründung - dem in Art. 29 Abs. 2 BV gewährleisteten Verfassungsrecht (BGE
130 III 35 E. 5 S. 37 f.; 128 III 234 E. 4b S. 243; 127 III 576 E. 2c S. 578 f.). Die Rechtsprechung leitet daraus
insbesondere das Recht der Parteien ab, sich über alle für das Urteil wesentlichen Tatsachen zu äussern, ihren



Rechtsstandpunkt zu vertreten, ihre entscheidwesentlichen Sachvorbringen mit tauglichen sowie rechtzeitig und
formrichtig offerierten Mitteln zu beweisen, sich an den Verhandlungen zu beteiligen und in die Akten Einsicht
zu nehmen (BGE 130 III 35 E. 5 S. 38; 127 III 576 E. 2c S. 578 f.; je mit Hinweisen).
 
3.2 Die Beschwerdeführerin verkennt die Tragweite des Gehörsanspruchs in einem kontradiktorischen
Verfahren, wenn sie unter Hinweis auf verschiedene Parteivorbringen im Rahmen des Schiedsverfahrens
vorbringt, das Schiedsgericht verletze die in Art. 190 Abs. 2 lit. d IPRG erwähnten Verfahrensrechte, indem es
seinem Entscheid eine angeblich unbestritten gebliebene Tatsachenbehauptung nicht zugrunde gelegt habe,
sondern von einem anderen Sachverhalt ausgegangen sei. Dies betrifft vielmehr die Beachtung der anwendbaren
Verfahrensmaxime zur Feststellung des Sachverhalts, nicht jedoch das Recht der Beschwerdeführerin, ihren
Standpunkt in das Verfahren einzubringen. Sie legt denn auch nicht dar, dass es ihr im Schiedsverfahren
verunmöglicht worden wäre, zu den Vorbringen des Beschwerdegegners Stellung zu nehmen. Mit ihrem
Vorbringen, sie habe in ihrer Beschwerdeantwort an das TAS vom 10. Dezember 2009 aufgezeigt, dass der
Beschwerdegegner während der Saison 2008/2009 im Rahmen der Qualifikation für die FIFA-Weltmeisterschaft
2010 mindestens dreimal für die Nationalmannschaft von Y.________ im Einsatz gestanden habe, was vom
Beschwerdegegner im Schiedsverfahren angeblich unbestritten geblieben sei, lässt sich keine nach Art. 190 Abs.
2 lit. d IPRG zulässige Rüge begründen.
Abgesehen davon gibt die Beschwerdeführerin die Feststellungen des angefochtenen Entscheids ungenau
wieder, wenn sie dem Schiedsgericht vorwirft, es sei angesichts der Tatsachenbehauptungen der Parteien "völlig
überraschend" davon ausgegangen, der Beschwerdegegner sei bis zum Ablauf des Arbeitsvertrags (d.h. bis zum
31. Mai 2009) nicht in der Lage gewesen, wettkampfmässig Fussball zu spielen. Das Schiedsgericht sah es
vielmehr für erwiesen an, dass dies nicht ohne ernsthafte Gefährdung seiner Gesundheit ("without exposing
himself to majoir health complications") möglich gewesen sei. Im Übrigen ergibt sich - worauf der
Beschwerdegegner zu Recht hinweist - aus der Darstellung der Parteivorbringen im angefochtenen Entscheid
(Ziffer 89 S. 21), dass das Schiedsgericht die Behauptungen der Beschwerdeführerin zur Teilnahme des
Beschwerdegegners an WM-Qualifikationsspielen durchaus zur Kenntnis genommen hat. Die Rüge der
Beschwerdeführerin, sie sei mit ihren Vorbringen im Schiedsverfahren nicht gehört worden, ist unberechtigt.
Wenn die Beschwerdeführerin vorbringt, aus der Teilnahme des Beschwerdegegners an den erwähnten
Qualifikationsspielen folge - entgegen dem angefochtenen Entscheid - zwingend die Spiel- und Arbeitsfähigkeit
des Spielers bis zum Ablauf der Vertragsdauer und damit ein hoher Ersatzanspruch der Beschwerdeführerin, legt
sie lediglich in appellatorischer Weise ihren Standpunkt dar und zieht die materielle Richtigkeit des
Schiedsspruchs in Zweifel. Der Gehörsanspruch beinhaltet jedoch keinen Anspruch auf einen materiell richtigen
Entscheid (BGE 127 III 576 E. 2b S. 577 f.). Entsprechendes gilt für die Ausführungen der Beschwerdeführerin
hinsichtlich der Dauer der verunmöglichten Amortisation des Transferaufwands infolge der Vertragsverletzung,
die sich in unzulässiger Kritik an der Rechtsauffassung des Schiedsgerichts erschöpfen.
 
4.
Die Beschwerdeführerin rügt schliesslich eine Verletzung ihres Gehörsanspruchs auch im Zusammenhang mit
der dem Spielervermittler geschuldeten Provision für den Transfer des Beschwerdegegners.
 
4.1 Das Schiedsgericht berücksichtigte für die Berechnung der infolge vorzeitiger Vertragsauflösung
verhinderten Amortisation des Transferaufwands neben der an den ehemaligen Fussballclub des
Beschwerdegegners bezahlten Transfersumme von EUR 8 Mio., den Solidaritätsbeiträgen von EUR 390'000.--
sowie dem Handgeld von EUR 250'000.-- auch die von der Beschwerdeführerin geltend gemachten Provisionen
zugunsten eines Spielervermittlers. Es erwog, dass die Beschwerdeführerin gestützt auf eine vom 19. Juli 2005
datierende Vertragsurkunde zwar eine Provision von EUR 400'000.-- geltend gemacht habe, dass sie jedoch
lediglich eine Zahlung über EUR 200'000.-- habe nachweisen können, während der angebliche Beleg für die
Bezahlung des Restbetrags keinen Zusammenhang mit den Dienstleistungen des betreffenden Spielervermittlers
erkennen lasse. Entsprechend berücksichtigte das TAS den Provisionsbetrag von EUR 200'000.--, anteilsmässig
für die restlichen 13 Monate der insgesamt 47-monatigen Vertragsdauer.
 
4.2 Die Beschwerdeführerin bringt zu Unrecht vor, das TAS habe seinen Entscheid damit auf juristische
Argumente gestützt, auf die sich die beteiligten Parteien nicht berufen hätten und mit deren Erheblichkeit sie
nicht habe rechnen müssen. Sie verkennt die Entscheidbegründung des Schiedsgerichts, wenn sie in diesem
Zusammenhang vorbringt, nicht einmal ein Laie komme auf die Idee, dass eine noch unbezahlte Schuld keine
Schuld sei, weshalb sie zu dieser "schlicht und einfach unhaltbaren" Rechtsauffassung besonders anzuhören
gewesen wäre. Das TAS hat die von der Beschwerdeführerin eingereichten Vertragsurkunden und



Zahlungsbelege, mit denen sie die behauptete Bezahlung des Gesamtbetrags von EUR 400'000.-- in zwei Raten
zu beweisen suchte, gewürdigt und befunden, es seien dem Spielervermittler nur EUR 200'000 geschuldet. Die
Berücksichtigung dieses Betrags beruht entgegen der Ansicht der Beschwerdeführerin nicht auf einem
Rechtsgrund, mit dem sie nicht hätte rechnen können, sondern ergibt sich folgerichtig aus der Beweiswürdigung
durch das Schiedsgericht. Von einer überraschenden Rechtsanwendung, die vorgängig eine besondere Anhörung
erfordert hätte (vgl. BGE 130 III 35 E. 5 S. 39; 126 I 19 E. 2c/aa S. 22; 124 I 49 E. 3c S. 52), kann keine Rede
sein. Wie die Beschwerdeführerin im Übrigen selbst einräumt, wäre der (für die Restdauer des Vertrags
anteilsmässig) geltend gemachte Mehrbetrag von EUR 200'000.-- angesichts der schiedsgerichtlichen
Berechnung der Ersparnisse einerseits und der Ersatzforderung andererseits, die vor Bundesgericht vergeblich
als unzutreffend gerügt worden ist, ohnehin nicht entscheidrelevant.
 
5.
Die Beschwerde erweist sich als unbegründet und ist abzuweisen, soweit darauf eingetreten werden kann. Dem
Ausgang des Verfahrens entsprechend wird die Beschwerdeführerin kosten- und entschädigungspflichtig (Art.
66 Abs. 1 sowie Art. 68 Abs. 2 BGG).
 
Demnach erkennt das Bundesgericht:
 
1.
Die Beschwerde wird abgewiesen, soweit darauf einzutreten ist.
 
2.
Die Gerichtskosten von Fr. 40'000.-- werden der Beschwerdeführerin auferlegt.
 
3.
Die Beschwerdeführerin hat den Beschwerdegegner für das bundesgerichtliche Verfahren mit Fr. 50'000.-- zu
entschädigen.
 
4.
Dieses Urteil wird den Parteien, der Verfahrensbeteiligten und dem Tribunal Arbitral du Sport (TAS) schriftlich
mitgeteilt.
 
Lausanne, 17. Februar 2011
 
Im Namen der I. zivilrechtlichen Abteilung
des Schweizerischen Bundesgerichts
Die Präsidentin: Der Gerichtsschreiber:
 
Klett Leemann


